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CURRENT TOPICS. 


‘ 





The approach of the Fall elections, at 
which hundreds of vacancies upon the bench 
are to be filled, naturally induces reflection 
upon our system of selecting judges and its 
merits and demerits, as well as upon the ma- 
terial, from which we have to choose. We 
have become so accustomed to hearing the 
method, (established in so many of the States, 
of recruiting the ranks of the judiciary by 
the means of popular election), inveighed 
against as vicious, that there is danger of all 
of us, and especially the younger portion of 
the community, falling into that opinion, 
without the mature and deliberate considera- 
tion, to which a question of such gravity and 
importance is entitled. It is well enough, 
then, for all of us, and particularly for the 
members of the bar, who, more than any 
other portion of the public, are interested in 
maintaining the purity and usefulness of the 
bench, to consider from time to time, the ar- 
guments and reasoning which are directed 
against the system, although they may be ac- 
companied by no actual efforts towards a 
change. A reflection upon the system is, in 
some degree, a reflection upon the judiciary 
itself, and that can not be unjustly aspersed 
even by the breath of inuendo, without injury 
to the entire body politic. What, then, are 
the charges made by the opponents of the sys- 
tem of choosing judicial officers by popular 
election. They seem tous to be generally 
referrible to two heads: 1. The character of 
the men so chosen. 2. The effect upon the 
judges of the temporary character of their 
term of office, and of the source of their ad- 
vancement. It is said that the judge chosen 
by the process of popular election, is more 
apt, all things considered, to be an 
astute politician, than an able and 
upright lawyer, thoroughly imbued with the. 
traditions and dignity of the profession, and 
blest with a judicial cast of mind. And fur- 
ther, that a judge, so elected, is subject 
throughout his term, to a pressure which has 
its source in the power that made him, and | 
can, at the ensuing election, unmake him. 
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That the wearer of the ermine should be in- 
dependent; that his term of office should be 
during life, in order that he should feel no 
sense of obligation, except to tae public at 
large, and be untrammeled by all political or 
personal influence. It is further charged that 
it is in the nature of things, that the system of 
an elective judiciary should reduce the office 
of judge to the general category of ‘‘spoils’’ to 
be sought for through the means of political 
scramble, a sort of contest in which men best 
adapted to do honor to the position, will not 
engage. These charges, it seems to us, in- 
voive such a mixture of truth and falsehood 
as is admirably adapted to win the accept- 
ance of the unthinking, and they have, we 
believe, been the origin of no inconsiderable 
amount of injustice on the part of public 
opinion, towards our judiciary. 

The vice of such arguments is, that they 
confuse two distinct ideas, aud charge upon 
the elective feature of our system, the evils 
that are caused by the politival nature of the 
office. Reflection will show that there is no 
inseparable connection between thetwo. The 
true way to render the judicial office non- 
political is, it seems to us, to separate it as 
far as possible from the atmosphere of polit- 
ical transaction; to abandon the policy of 
picayunish economy which requires the of- 
fice of judge to be filled at the same election, 
with all the others of the long list of State 
and county offices which make up what is fa- 
miliarly known as the ‘‘ticket,’’ the con- 
struction of which naturally and rightfully 
belongs to the caucus and convention of the 
respective political parties. Hold a judicial 
election for the purpose of choosing judges, 
and no other officers, at a different time, as 
far removed as possible from the usual polit- 
ical election,and not only will there be no dispo- 
sition,on the part of the regular political par- 
ties,to put forward and ‘‘run’’ candidates for 
such offices ; but,even if such inclination exist- ~ 
ed on the part of the party managers, its grat- 
ification would be rendered nugatory by the 
liberal number of ‘‘independent’’ candidates 
who would come into the race,and by the free- 
dom with which the privilege of ‘*scratching’’ 
would be exercised by the voter. There is 
already a widely disseminated feeling on the 
part of the masses that the office of judge is 
not, in any proper sense, and ought not to be, 
a political office. We believe that we will be 
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borne out by the experience of all who have 
any practical knowledge of the workings of 
our political system, in the statement that the 
intelligent voter who is influenced by consid- 
erations of party, in the choice of judges is 
the exception rather thantherule. Frequent- 
ly, indeed, he votes the name because it hap- 
pens to be upon the ticket without an exam- 
ination into the relative merits of the contest- 
ants. A race in which the judges were the 
only candidates, would necessitate a more 
careful coasideration on his part. Nor, in 
such a contest, is there anything derogatory 
to the dignity of the most eminent reputation 
and character. We have the highest re- 
spect for the feeling of natural pride, 
which restrains the aspirant for judicial 
honors from descending into the arena 
of the cavcus to contest his claims for ad- 
vancement, by political methods, with the 
inevitable combinations of embryonic consta- 
bles and deputy sheriffs, et id omne genus. 
And we regard a system which makes such a 
sacrifice of personal and professional dignity 
necessary, a8 a false one. But he who hesi- 
tates to submit his claims to the office, to the 
fair an unembarrassed decision of popular 
vote, merely because he mistrusts the capac- 
ity of the popular mind to decide wisely and 
equitably between him and his competitors, 
is so far out of tune with the times and the 
institutions of the country, that he is for that 
reason unpromising judicial timber. Any 
scheme which denies to the people the right 
to decide a question of public moment, when 
presented in proper form and divested of em- 
barrassing issues on the ground of a lack of 
discretion, is contrary to the spirit of our in- 
stitutions. The mistakes of the people, for 
which they are so soundly berated by their 
self-constituted critics, are usually, it seems 
to us, the result of a confusion and mingling 
of issues, as they are presented to them at 
popular election. 

On the whole, is not this a better plan to 
render the judiciary non-partisan and non- 
political, than the scheme, so often urged by 
the opponents of the elective system, of exccu- 
tive appointment accompanied by a life-tenure 
of office? The executive is usually the sub- 
limated and refined product of the caucus 
and convention; a politician, with all the ties 
and embarrassing alliances that the name im- 
ports. Can it be hoped that his bestowal of 


office will be other than as a reward for 
political services? The result is a political 
judge; and one, too, who is practically, and 
within wide limits, irresponsible. As for the 
boasted independence and freedom from bias 
resulting from a life tenure of office, we be- 
lieve it to be a delusion and a snare. The 
manly independence which arises from a 
selfish sense of superiority to the vicissitudes 
of human life, is, we fancy, a spurious and 
factitious article, and but a sorry substitute 
for that manly independence which is incor- 
ruptible and does justice because it is justice. 
The system, which bestows the one may con- 
ceal weakness, but it. can never foster 
strength. 





PARTNERSHIP — FIRM NAME ON AC- 
COMMODATION PAPER. 





It is a broad principle of the law of part- 
nership that the authority of one partner to 
bind his co-partner, which is implied from the 
relationship itself, does not extend to pledg- 
ing the credit of the firm (without the con- 
sent of his co-partners), either as surety, 
indorser or guarantor for a third person. 
Consequently, as a general rule, an accommo- 
dation indorsement, or acceptance, in the 
name of the firm will not be binding upon 
the partner not. assenting to it,! unless the 
paper shall have fallen into the hands of an 
innocent holder for value. ‘*The principle of 
the cases is that, inasmuch as it is no part of 
the business of a mercantile firm to make or 
indorse notes, as a firm, for third persons, 


IMauldin v. Branch Bank, 2 Ala. 512; Rolston ¥ 
Click, 2 Ala. 526; New York, etc. Ins. Co. v. Bennett, 
5 Conn. 374; Chazournes v. Edwards,3 Pick. 5; Lang’s 
Heirs v. Waring, 17 Ala. 145; Chenowith v. Chamber- 
lin, 6 B. Mon. 60; Laverty v. Burr, 1 Wend. 529; 
Whaley v. Moody, 2 Humph. 495; Sutton v. MeNic- 
kle, 2 Serg. & R. 13; Fielden v. Lahens, 9 Bosw. 445; 
8. C.,2 Abb. Dec. 111; 1 Ames’ Case, 738; Berryhill 
v. McKee, 1 Humph. 33; Sweetzer v. French, 2 Cush. 
309; Rollins v. Stevens, 31 Me. 454; Bank of Rochester 
v. Bowen, 7 Wend. 158; Boyd v. Piumb,7 Wend. 309; 
Williams vy. Walbridge, 3 Wend. 415; Schermerhorn 
v. Schermerhorn, 1 Wend. 122; Andrews vy. Planiers’ 
Bank, 78m. & M. 192; Langan v. Hewett, 13 S. «& 
M. 122; Marsh v. Thompson, 2 Bradw. 217; Davis 
vy. Blackwell, 5 Badw. 32; Zuel v. Bowen, 78 TIl. 





1 2384; Hendrie vy. Berkowitz, 87 Cal. 113; Bank of 
‘Tennessee y. Suifarrans, 3 Humph. 597; Scott vy. Ban 

dy, 2 Head. 197; Hibble v. DeForest, 6 Ala. 92; Wha- 
ley v. Moody, 2 Humph. 495. 
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there is no implied authority for one member 
to indorse or affix the name of the firm to 
negotiable paper, in which the partnership has 
no interest for such purpose, and that the 
holder of such paper so indorsed who takes 
it with notice that the indorsement was made 
for the accommodation of the maker, can not 
hold the firm upon it.’’? Where, however, 
the plaintiff is an innocent holder for value 
of such paper, its negotiable character as 
mercantile paper will protect him from loss.* 

Inasmuch as accommodation paper is bind- 
ing upon the firm, when in the hands of an 
innocent holder for value, it becomes a mat- 
ter of considerable importance to determine 
who, in such cases, is to be considered an in- 
nocent holder. Passing over the cases of 
actual notice to the holder of the facts in the 
execution of such paper, we find that, as in 
other cases of notice, the question when no- 
tice is tobe implied from the fact depends 
for its solution, upon the circumstances of 
each particular case. The general rule may 
be stated that the holder will be charged with 
notice of the character of the paper when it 
appears that they were such as would put a 
person of reasonable prudence upon inquiry, 
and that such inquiry would have resulted in 
a disclosure of the facts. All persons are 
presumed to be aware of the customary 
course of business. Hence, the mere fact of 
the possession of the note by the maker after 
the indorsement, in the name of the firm, has 
been held a circumstance suflicient to charge 
a person, cognizant of it, with notice of the 
fact that such indorsement was for the ac- 
commodation of the maker, and that the 
paper had not passed through the hands of 
the firm in the ordinary course of business.* 
Say the California court upon this subject: 


2 Parker, J., in Fielden v. Lahens, 2 Abb. Dec. 
111; s.c.,9 Bosw. 445; 1 Ames’ Case, 738. 

8 Emerson vy. Harmon, 14 Me. 271; Whaley v. 
Moody, 2 Humph. 495; Wells v. Evans, 20 Wend. 251; 
Evans v. Wells, 22 Wend. 324; Bank of St. Albans v. 
Gilliland, 23 Wend. 311; Blodgett v. Sessions, 119 
Mass. 215; Catskill Bank v. Stall, 15 Wend. 264. By 
force of an early statute in Alabama, the indorsee of 
paper signed or indorsed was deprived of the protec- 
tion afforded him by the law merchant and placed 
upon the same footing as the original payee, and held 
to take the paper subject to its equities. Rolston vy. 
Click, 2 Stew. 526. 

4 Fielden v. Lahens, 2 Abb. Dec. 11; s. c., 1 Ames’ 
Cas. 788; 8. C.,9 Bosw. 445; Stall v. Catskill Bank, 18 
Wend. 466; Austin v. Vandermark, 4 Hill, 259: Bank 
of Vergennes v. Cameron, 7 Barb. 143; Wilson vy. Wil- 
liams, 14 Wend. 146. ° . 








‘‘He [the plaintiff] found the note in the pos- 
session of the maker himself, who is prima- 
rily liable, instead of in the hands of the 
payees,or some other party who apparently re-_ 
ceived it from the payees, in the regular course 
of their partnership business. This was an 
indication upon the face of the transaction, 
either that the note has been paid and taken 
up by the maker, and is, therefore, dead, or 
that the payees and indorsers are but sure- 
ties, and it is so understood in the business 
world. The plaintiff was bound to take no- 
tice of these facts in discounting the note for 
the maker.’’® 

The form of the instrument may, in some 
instances, be such as to charge a person who 
receives it with notice of the fact that it is 
accommodation paper. Thus, a bill drawe 
by one to his own order and indorsed by other 
parties and followed by his own indorsement, 
is prima facie evidence that the other indorse- 
ments were made for his accommodation,® 
and it becomes the duty of a person taking 
such paper to inquire the authority for such 
use of the firm name, unless there are facts 
from which authority can be implied.? The 
word ‘‘surety’’ attached to the name of a 
firm on a bill of exchange is sufficient to no- 
tify the holder of the character of the paper." 

The character of the transaction itself, too, 
may be notice to the holder of the note of the 
consent of the partners to its execution. 
Thus, the plaintiff, a bank, held a protested 
check drawn by one Cheney, and indorsed for 
his accommodation by one Vail. The bank 
knowing that Vail was an accommodation in- 
dorser, having pressed him and Cheney for 
payment, induced the latter to give his firm 
note to Vail, who indorsed it, and with it 
took up the protested check from the bank, 
paying to it a small balance due on the latter 
in cash. Underhill, Cheney’s partner, knew 
nothing of the giving of the firm note, and 
never assented thereto. It was held, how- 
ever, that the transaction itself was notice to 
the bank, and put it upon inquiry as to 
whether Underhill had assented to the giving 


5 Hendrie v. Berkowitz, 37 Cal. 119. See also Red- 
lon v. Churchell, 73 Me. 146. 

6 Bowman vy. Cecil Bank, 3 Grant’s Cas. 33. 

7 Tanner v. Hail, 1 Pa. St. 417. 

8 Boyd v. Plumb, 7 Wend. 309. See also Marsh v. 


Thompson, 2 Braudw. 217; Davis v. Blackwell, & 


sradw. 82. 
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of the firm note, and that as he had not as- 
sented to it he was not liable thereon.°® 

Mere ignorance of the want of consent of 
the other partners to the use of the firm name 

+ upon such paper will not make the holder of 
it an innocent holder for value, if the circum- 
stances were such as to charge him with neg- 
ligence in failing to ascertain the facts.1° If 
the facts are such that, being presumably ac- 
‘quainted with the law of partnership agen- 
cies as they everywhere exist in the trading 
world, he was reasonably put on inquiry, 
which, if made, would in all likelihood have 
set him right, and if he has neglected to do 
so he will be treated as having taken the note 
at his peril." 

We have seen above that such paper will 
‘be binding upon the firm where the use of the 
firm name for the purposes of accommodation 
has been assented to by the individual mem- 
bers of the firm. Of course, where the as- 
sent is expressed there is no difficulty. But 
where it is sought to draw an inference of 
such assent from the circumstances surround- 
ing the parties and their dealings, with each 
other, doubts frequently arises which must be 
solved only, by a careful consideration of the 
facts of each case. 

As to the presumptions of law as to the 
assent of the partners, arising from the fact 
that the firm name appears upon commercial 
paper, there is a divergence between the 
English and the American cases. The rule 
established by the former is, that the pre- 
sumption is that such paper was made with 
the consent of all the partners, and throws 

’ upon them the burden of showing that as a 
» matter of fact, they did not consent.!” The 
- American rule is different. While the law, 
‘of course, will not presume from the mere 
fact that a firm name is found upon negotia- 
te paper, anything against its validity, the 
presumption is that such paper was made for 
a partnership debt or transaction. But 


? Union National Bank v. Underhill, 21 Hun, 178. 

10 New York, etc. Ins. Co. v. Bennett, 5 Conn. 579. 

11 Whitmore v. Adams, 17 lowa, 568; Babcock v. 
Stone, 3 McLean, 172; Pooley v. Whitmore, 10 Heisk. 
626. 

12 Swan v. Steele, 7 East, 210; Ridley v. Taylor, 18 
East, 175; Musgrave v. Drake, D. & M. 847; 5Q. B. 
185; TJur. 1015; 13 L. J. Q. B. 16; Hogg v. Skeen, 18 
Cc. B. N. 8. 421; 11 Jur. N.S. 244; 34 L. J.C. P. 158; 
13 W. R. 883; 12 L. T. N. S. 709. 

18 Vallett v. Parker, 6 Wend. 615. See, also, Manu- 
facturers, etc. Bank v. Winship, 5 Pick. 11. 








when once the real character of the paper as 
accommodation paper is established, the pre- 
sumption arises against the assent of all the 
co-partners to such use of the firm name and 
the burden of proving it, is cast upon the 
holder. 14 

As to the manner in which this burden 
must be sustained, it was said in a Massachu- 
setts case: ‘*The burden which the law puts 
upon a plaintiff, in a case like this, to prove 
the precedent authority or subsequent ratifi- 
cation of the other partners, may be sus- 
tained by circumstantial evidence. Durect 
and positive proof is not required. As has 
been already stated, such authority may be 
implied or inferred from the common course 
of the business of the firm, or the previous 
course of dealing between the parties. So,a 
ratification may be implied or inferred from 
the acts or omissions of the other members of 
the firm, after they know or have the means 
of knowing that one of its members has 
signed the names of the firm as guarantors or 
sureties, or for the accommodation of oth- 
ers.’’15 If one of the partners has been in 
the habit of indorsing the name of the firm 
for accommodation on bills of exchange, it is 
a fact from which the jury may legaily infer 
that he had authority from the other part- 
ners, and evidence of such practice ought to 
be admitted. And where the evidence 
showed that there had been frequent inter- 
change of the use of the partnership names of 
the makers and indorsers of the note in suit, 
for a long time, without direct proof of the 
assent of each member, it was held that the 
jury might assume such asseut.17 In Iowa it 


M4 Rolston v. Click, 2’Stew. 526; New York, etc. Ins. 
Co. v. Bennett, 5 Conn. 574; Mauldin vy. Branch Bank, 
2 Ala. 502; Bowman v. Cecil Bank, 3 Grant’s Cas. 
88; Manufacturers’, etc. Bank y. Winship,5 Pick. 11; 
Foot, v. Sabin, 19 Johns. 154; Williams v. Walbridge, 
8 Wend. 415; Schermerhorn vy. Schermerhorn, 1 
Wend. 122; Hendrie v. Berkowitz, 87 Cal. 113; Dar- 
ling v. March, 22 Me. 184; Bank of Tennessee vy. Saf- 
farrans, 3 Humph. 597; Hibbler v. De Forest, 6 Ala. 
92; Joyce v. Williams, 14 Wend. 145. 

W Sweetser v. French, 2 Cush. 315, citing Duncan 
v. Lowndes, 3 Camp. 478; Ex parte Nolte, 2 Glyn & 
Jameson, 295; Gansevoort v. Williams, 14 Wend. 133; 
Bank of Keutucky v. Brooking, 2 Litt. 41; Jones vy. 
Booth, 10 Vt. 268. See, also, Andrews v. Planters’ 
Bank, 7 Sm. & M. 192; Butler v. Hunt, 8 N. Y. 408; 
Mechani¢s’ Bank vy. Livingston, 33 Barb. 458; Everng- 
him v. Ensworth, 7 Wend. 326. 

lt Bank of Kentucky v. Brooking, 2 Litt. 45, Bee 
Bank of Tennessee v. Saffarans, 3 Humph, 597; Scott 
v. Bandy, 2 Head. 197. 

17 Dariing v. March, 22 Me. 184. 
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was held that such authority might be estab- 
lished by evidence tending to show that 
it had been habitually exercised in pre- 
vious transactions with the knowledge of 
the other partner and without his objection.® 
In an early New York case, where the firm 
name, Stocking & Hunt, was so signed by the 
partner Hunt for the accommodation of Da- 
vid Hunt, it was held competent to show that 
three years before Stocking w:s informed 
that it was so used, and repiied that it was 
all right, that whatever David wanted he could 
have; and that after the failure of David 
Hunt, Stocking stated that he did not know 
the amount of his liabilities for him, that he 
had such confidence in his credit that he kept 
no account of them.!9 In a Mississippi case, 
where the evidence disclosed that the co-part- 
nership name of Vance & Andrews was signed 
to the promissory note by Vance; that Vance 
was in the habit of signing the co-partnership 
name as sureties and indorsers; that notices 
of the approaching maturity of such notes 
were left at the store of Vance & Andrews, 
where Andrews was in the habit of frequently 
visiting, although he was not an active part- 
ner of the firm; but there was no evidence of 
an actual knowledge by Andrews of the use 


of the name of the firm in this mode, and in | 


the case of the note sued on, he insisted that 
no such authority was confided to Vance, it 
was held that these facts were insufficient to 
uphold a verdict against Andrews. *° 

Nor will a mere waiver of notice and pro- 
test, for the sake of avoiding the expense, 
when a note made by his co-partner for the 
accommodation of a third party is presented, 
amount to a ratification or adoption of the 
unauthorized act of his co-partner.7!_ Where 
the transaction is out of the usual course of 
partnership business, the rule is more strin- 
gent. In the New York case of Mercein v. 
Mack,” it was held that a partner is not lia- 
ble to the payment of a note indorsed by his 
co-partner in the name of the firm, out of the 
course of the partnership concerns, although 
he be present and hear the arrangement; his 
consent must be proved, and will not be pre- 
sumed. The fact of the assent of the part- 


18 First National Bank v. Breese, 39 Ia. 640. 

19 Butler v. Stocking, 6 N. Y. 408. 

20 Andrews v. Planters’ Bank, 7 Sm. & M. 192. 

2. Marsh v. Thompson National Bank, 2 Bradw. 217. 
2210 Wend, 461. 





ners to such use of the partnership name by 
their co-partner, must be proved by positive 
evidence. It will not be inferred from the 
mere fact of knowledge on their part of the 
transaction after it has taken place. They 
are not bound to deny their liability until 
prosecuted as indorsers. 7% 

But even where the court inclines to the 
view that a special authority to a partner to 
use the firm name upon accommodation pa- 
per, may be inferred from the circumstances 
of the case, such authority will be strictly 
construed, and the inference will be no wider 
than the facts of the case justify. Thus, in 
a case where it appeared that each of two 
partners had repeatedly, with the knowledge 
and assent of the other, indorsed accommoda- 
tion notes in the firm name, it was held that 
such circumstance was not sufficient evidence 
that either of them was authorized to sign 
the firm name to a note as maker or surety.# 
The ground being that the obligation imparted 
by an indorsement is a conditional one mere- 
ly, and, unless accompanied by waiver of 
presentment and notice, is inferior to that in- 
curred by a maker or surety, which is abso- 
lute in its nature. 

Wa. L. Murrres, Jr. 

St. Louis, Mo. 


23 Elliott v. Dudley, 19 Barb. 826. See, also, Reu- 
bin v. Cohen, 48 Cal. 545. 

24 Early v. Reed,6 Hill, 12. See, also, McGuire v. 
Blanton, 5 Wumph. 361. 


_—. - 





PROOF BY INSPECTION. 





That which one sees need not be proven, 
is au ancient legal maxim that has in a great 
many cases been applied to the laws of evi- 
dence. Inspection, properly speaking, can 
hardly be called evidence of itself, but is 
rather a method of proof which supplies the 
place of evidence. The Romans thought very 
highly of this mode of proof, and it has been 
mentioned as most positive evidence against 
one accused of crime, and almost certain to 
result in his conviction. 

Our discussion of the subject will lead us 
to consider it in only one aspect, namely, the 
legal, and this will be discussed with refer- 
ence to the inspection in and out of court, by 
the jury and by the court. All reasonable 
inferences arising from the inspection will, 
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of course, have the weight they are en- 
titled to as evidence. Formerly it was 
held that the court could not of its own 
motion direct an inspection, but later the 
practice was allowed.1 Inspection probably 
includes perception by aty of the senses,” 
but for all purposes of the present time, we 
may consider it only by sight, and exclude all 
other modes. Anything offered for the in- 
spection of the court should be primary evi- 
dence of the thing, and this proof would be 
received to the exclusion of oral descnption.*® 
Many cases have arisen where juries have 
been taken to view the place which caused 
the litigation.* Instruments by which a crime 
was charged to have been committed, and, 
in fact, any materials or the clothes of a 
party, which in any way are part of the res 
geste, may be produced and offered in evi- 
dence on the trial.® 

There can be no doubt, and the law is well 
settled upon this point, that in cases where 
the question of forgery arises, the paper that 
professes to have been forged, may be pro- 
duced and offered in evidence. Indeed, we 
can hardly suppose a case in which an inspec- 
tion of the document would not be advisable.® 

It has been held in an action to recover 
damages for an injury to the person, that the 
limb, or other injured member, may be shown 
to the jury on the trial and inspected by 
them.? The court may, in such cases, order 
an inspection by a committee of expert sur- 
geons, of the injury in question.® 


1 Endemann, 84; Schmid, 309, note 5. 

2 Cic. top. ch. 2, sec. 37. 

3 Ingram vy. Plasket, 3 Blackf. 450; Howell v. Ins. 
Co., 6 Biss.”436. 

4Mosam v. Ivy, 10 How. St. Tr. 562; State v. 
Knapp, 45 N. H. 148; Ruloffff v. People, 18 N. Y. 179; 
Eastward v. People, 3 Park. Cr. 25; Chute v. State, 
19 Minn. 271; State v. Bertin, 24 La. Ann. 46; R. v. 
Martin, L. R. 1, . C. 378; Stones v. Menham, 2 Ex. 
882; Marley v. Gaz. Co., 2 F. & F. 373. 

5 Wyman v. State, 56Ga. 113; La Beau v. People, 
34 N. Y. 223; People v. Gonzales, 85 N. Y. 49; Gard- 
ner v. People, 6 Park Cr. 155; Com. v. Williams, 
2 Cush. 582; Com. v. Wilson, 2 Cush. 590; Com. 
v. Brown, 121 Mass. 69. See also Com. v. Britton, 
5 Cush. 427; Morton v.*Fairbanks, 1) Pick. 368; Com. 
v. Burke, 12 Allen, 182; Martin v. State, 16 Ohio. 363; 
Com.v. Brown, 14 Gray. 419; Brown v. Foster, 113 
Mass. 136. 

6,Wharton on Ev., I, sec. 705. et seq. 

7 Mulhado v. Railroad, 30 N. Y.370. See also State 
y. Garrett, 71 N. C. 85; State v. Wieners, 66 Mo. 13. 

8 Walsh v. Sayre, 52 How. Pr. 334. But a contrary 
doctrine was held in Loyd v. Hannibal, etc. R. Co., 58 
Mo. 509. 





An inspection is usually the result of the 
discretion of the court, except in cases where 
the statute governs, and the judges follow no 
settled principles of law. Animals are often- 
times brought into court and examined,where 
their identity is in controversy. Where an 
issue of bastardy is in question, the jury may 
judge of the resemblance which the child 
bears to its reputed father by inspection 2° 
Maryland courts have decided that in an ac- 
tion to recover for an injury to chattels, the 
injury must be proven by witnesses, and that 
the plaintiff has no right to bring the articles 
into court to be inspected and the injury 
proven in that way.14 In patent cases exper- 
iments before the jury are allowed to illustrate 
the case more clearly, and great latitude is 
allowed in this. Where the accused is de- 
scribed in the indictment as a ‘‘colored per- 
son,’’ no evidence is necessary to prove such 
fact, but the jury may decide from their own 
observation.1* On the trial of one charged 
with theft it is error for the court to allow the 
jury to leave the court room and inspect for 
themselves the animal alleged to have been 
stolen, to solve the question of identity and 
ownership.4* The impressions made upon 
the minds of jurors by the examination of 
premises to which the jury has been sent for 
such inspection, do not constitute a part of 
the evidence in the cause, and therefore an 
instruction to that effect is erroneous. !* 

It is this point in relation to the inspection 
by the jury, as evidence, which we wish 
briefly to discuss. There is some conflict of 
authority as to whether the court should aJ- 
low the jury to visit the premises and view 
for themselves, and some courts hold the 
judge has no such power to order a view.*° 
But in Commonwealth v. Knapp,!® the court 


9 Line vy. Taylor, 3F. & F. 731; Taylor’s Ev., sec. 
500; Lewis v. Hartley, 7 C. & P. 405. 

10 State v. Woodruff, 67 N. C. 89; State v. Brith, 78 
N. C. 480; Stumm v. Hummell, 30 Iowa, 478; State v. 
Anderson, 19 Mo. 241; State v. Smith, 54 Iowa, 104; 
37 Am. Rep. 192. And see Nutter v. Ricketts, 6 Iowa, 
92; Finnegan v. Dugan, 14 Allen, 197. 

li Jacobs v. Davis, 34 Md. 204. See Millan v. Davis, 
66N. C. 599. 

12 Garvin v. State, 52 Miss. 207. 

13 Smith v. State, 42 Tex. 444. 

14 Heady v. Vevay, 52 Ind. 117. 

W% Eastwood v. People, 3 Park. Cr. 25; State v. 
Knapp, 45 N. H. 148. Under the English statutes— 
Stone v. Menham, 2 Ex. R. 382; Morley v. Gaz. Co., 
2¥F. & F. 878; State v. Bertin, 24 La. An. 46. 

16 9 Pick. 515. 
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allowed the jury, with the consent of the 
prisoner, his counsel, and the attorney gen- 
eral, to visit the locus where the murder had 
taken place, but the order was made with 
some reluctance. In Minnesota, the propri- 
ety of ordering a view by the jury in crimin- 
al cases, is by statute invested in the discre- 
tion of the court. The defendant in that 
State was indicted for erecting and maintain- 
ing a nuisance, and the court below charged 
the jury as follows: *‘You must weigh the 
evidence given in court, coupled with your 
own examination, and if you are satisfied 
therefrom, beyond a reasonable doubt, that 
the building is a nuisance, and dangerous to 
the public, you should so find.’’ This the 
court above held to be error; that the court 
below misconceived the proper purpese of a 
view by jury; that the viewis not allowed for 
the purpose of furnishing evidence upon 
which a verdict is to be found, but for the 
purpose of enabling the jury to better under- 
stand the evidence given in court. The court 
say further: ‘‘One juror might observe some- 
thing upon the view which another did not, 
so that the same evidence in fact would not 
be submitted to the entire jury. ‘The case 
would then stand as if one juror had private 
and peculiar knowledge of facts not known 
to his fellows, to make which available, it is 
held the juror must be sworn and testify to 
the same.” Besides this, the parties have, 
for the most obvious reasons, a right to know 
just what evidence is submitted; but this can 
not be done if every juror is to be permitted 
to look up facts on his own account.’’}* 

In a case where the jury had been empan- 
elled to assess damages in right of way pro- 
ceedings, it would seem almost indispensable 
that they should view the premises in ques- 
tion.19 The practice is pretty general for 
the court to allow the view when requested, 
and in many cases it is ordered when the 
parties or their counsel are opposed to it, 
although there are but few cases reported, 
which would serve as precedents, were the 
question to be thoroughly investigated. One 
disadvantage in allowing the jury to inspect 
the locus in quo,which the courts have seemed 


17 1 Greenl. Ev., sec. 364and note; Starkie Ev., sec. 
510 and note. 

18 Chute v. State, 19 Minn. 282. 

19 Parks v. Boston, 15 Pick. 209; Galena, ete. R. 
<o. y. Haslam, 73 Ill. 494. : 





to disregard, or which, perhaps, they have 
never regarded as of much consequence, but 
which is undoubtedly a strong argument 
against it, is the difficulty of making the 
transactions of the jury while making the view, 
appear upon the record; in other words, how 
is it to become a part of the evidence in the 
case? The view of the jury in the case we 
have mentioned, would necessarily need to 
be carried on out of court. If, for an in- 
stance, we take a criminal trial, and in the 
course of its progress, it becomes necessary 
that the jury should view the premises where 
the crime was committed, it is perfectly ob- 
vious that what transpired there, could not, in 
any event, become a part of the record; and 
each one knows, in a criminal prosecution, 
how essential it is that everything, from the 
empanelling of the jury to the rendering of the 
verdict, should be in tae record. One can 
easily perceive that in such an event, an in- 
spection by the jury might be productive of 
more evil than good ; and to an ingenious and 
clever counsel this might leave open a door 
through which his client might peaceably pass 
to his freedom. Again, as the court say in 
Chute v. State,?° while the inspection was be- 
ing made, no conversation was allowed be- 
tween the jurors, and that which was passing 
in the mind of one juror, would be entirely 
unknown to another. In an Indiana case, 
this question of the evidence on the view be- 
coming a part of the record, came up, and 
the counsel for defendants argued that the 
evidence was not all contained in the record, 

referring more particularly to that part where 
the jury inspected the place where the acci- 
dent occurred; but in reply the court say: 

“The bill of exceptions, therefore, stating 
that it contains all the evidence, we must so 
regard it, notwithstanding it appears the jury 
were sent to and viewed the place where the 
facts occurred.’’?! In Close v. Samm,” the 

court held the object of the statute providing 
for an inspection in certain cases, was to en- 

able the jury to better understand the evi- 

dence adduced upon the trial, and not to 

found their verdict upon the examination 

alone, without any regard to the testimony, 


20 19 Minn. 271. 
21J.M. & I. R. Co. v. Bowen, 40 Ind. 545, overrul- 
ing E. J. & C. R. Co. v. Cochran, 10 Ind. 560, 
27 Iowa, 503. 
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and that the charge of the court below in that 
respect was erroneous. 7% 

In England, as in some of our States, the 
whole subject of a view by jury is regu- 
lated by statute.24 The court can not even 
by consent, order a view in one county by a 
sheriff of another; nor can the court compel 
the jury to go out of the county limits for 
such a purpose.” Neither before 15 & 16 
Vic., c. 76, 8. 114 was passed, did the court 
have any power in an action for work and 
labor, to orjer the plaintiff and his witnesses 
to enter upon the freehold of the defendant, 
for the purpose of inspecting the work done.?® 
When the court makes an order for inspec- 
tion, on the application of either party, he 
may also order such things to be done as may 
be essential to the inspection, and to remove 
all obstacles which may prevent such inspec- 
tion.27, Where the defendant had obtained a 
rule for a view, and it was accordingly had, 
but when the trial came on at the assizes, all 
the viewers were engaged in trying a cause 
in arother court, the judge, however, 
against the consent of the defendant, deter- 
mined to try it, and caused a jury other than 
the viewers to be empanelled, and a verdict 
was rendered for the plaintiff, held, that 
this was a mistrial. 7° 

In New Jersey the plaintiff's right de- 
pended upon certain boundary lines, and a 
rule for the view by jury was refused as an 
improper course in that case.29 Again, a 
special rule may be supported on a motion 
for a jury of view, when one of the showers 
was obstructed in running a line. *° 

On the trial of the keeper of a billiard room, 
for admitting minors, a personal inspection 
of the minor as a witness, with or without 
other evidence as to his age, is a proper pro- 
ceeding, unless it appear the defendant was 
injured thereby *! 

Where a town was sued fora defect in a 
highway, and one of the jurors empanelled in 


2% Rev. Stat. Iowa, sec. 3061; Close v. Samm, 27 
Iowa, 503, with the dissenting opinion of Wright, J. 

24 15-18, 28 & 29 Vict. 

2% Malins v. Dunraven, 9 Jur. 690. 

2% Turquand vy. Strand Union, 8 D. P. C. 201; 4 Jur. 
74; Newham v. Taite, 6 Scott, 575; 1 Arn. 244. 

27 Bennett v. Griffiths, 30 L. J. Q. B. 98. 

28 Kingston Union v. Landed Est. Co., 20 L. T. N. S. 
644, Exchr. 

29 Den. v. Woodward, 1 South. 122. 

30 Den. Suydam y. Van Natta, 2 Hal. 25. 

31 Commonwealth v. Emmons, 98 Mass. 6. 





the cause visited the place in question, and 
conversed with the neighbors as to the mat- 
ters in issue, and communicated it to the other 
members of the jury, the verdict was set 
aside because they were improperly influ- 
enced.%2 But in this case the juror took it 
upon himself to visit the locality in contro- 
versy, without an order of court or consult- 
ing his fellow-jurors; it was clearly miscon- 
duct upon his part, and the cause should very 
properly have been retried. 

When a rule fora jury of. view has once 
been extended, it continues in favor until the 
cause is tried or the rule discharged. 

Detroit, Mich. A. G. McKean. 


32 Bowler v. Washington, 62 Me. 302. 
33 Houston vy. Woodward, 2 Hall, 344. 








WRONGFUL LEVY — EQUITABLE JURIS- 
DICTION—CONSTITUTIONAL LAW—CON- 
VERSION OF EXEMPT PUBLIC PROP- 
ERTY INTO CORPORATE STOCK. 





NEW ORLEANS v. MORRIS. 





United States Supreme Court, October Term, 1882. 


1. Though the proper remedy where property is 
seized on execution, is by motion, to have the 
writ discharged, still where there are other grounds 
for equitable jurisdiction the court will entertain an 
application in the same bill to restrain a sale under 
the writ. 

2. AState statute authorizing a city to convert a 
public property, which is exempt from sale for mu- 
nicipal debts, as being held for public use, into the 
shares of a joint stock eorporation, and declares that 
these shares shall be exempt from judicial sale for the 
debts of the city, does not impair the obligation of 
existing contracts, within the meaning of the Consti- 
tution. 

8. The water-works of a city are held for public 
use, and are not liable for the debts of the city. 


Appeal from the Circuit Court of the United 
States for the District of Louisiana. 

Mr. Justice MILLER delivered the opinion of 
the cout: 

This is an appeal from the cireuit court for the 
District of Louisiana, dismissing appellant’s bill. 

The case was heard on a plea of the defend- 
ants, which being held to be good, the bill was 
dismissed. ‘The substance of the bill is that the 
defendants having several judgments on the law 
side of the circuit court, had caused executions 
issued on these judgments to be levied upon 
shares of the stock of the New Orleans Water- 
Works Company, and the marshal had advertised 
them for sale, and was about to sell them to the 
highest bidder. That, prior to March 31, 1887, 
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the city was the sole and absolute owncr of the 
water-works now owned and held by the corpora- 
tion known as the New Orleans Water-Works 
Company. That on that day the legislature of 
Louisiana enacted a law creating that corpora- 
tion, with a capital of $2,000,000. Of this sum 
the corporation, as soon as organized, was to ‘‘is- 
sue to the city of New Orleans stock to the 
amount of $606,600, full paid up and not subject 
to assessment, and in addition thereto one similar 
share for every hundred dollars of water-works 
bonds which the city has taken up heretofore and 
extinguished by payment, exchange or otherwise; 
and that the residue of said capital stock shall be 
reserved for the benefit of all holders of water- 
works bonds, to the extent of the amount now out- 
standing, who may elect to avail themselves of the 
provisions of this act.” 

The bonds here referred to were those issued by 
the city while sole owner of the water-works, in 
aid of their construction and extension. The sev- 
enth section of this act read as fuilows: ‘-Be it 


further enacted, That the stock owned by the City 


of New Orleans in said water-works company 
shall not be liable to seizure for the debts of said 
city.”’ It was under this statute, and especially 
under the section just recited, that the city in- 
voked the restraining power of the court to pre 
vent the sale of its stock in the company. ‘To 
this bill the defendants interposed a plea to the 
effect that, so far as the provision of the statute, 
exempting the stock of the city in the water- 
works company from sale under execution, re- 
lates to their judgments, it is void by the provi- 
sions of the Constitution of Louisiana and of the 
United States, which forbid the enactment of laws 
impairing the obligation of contracts; and in their 
plea they show thatthe obligations on which their 
judgments were obtained against the city were 
existing contracts before the passage of the act of 
1877. As we have already said, the court held 
this plea good, refused the injunction and dismis- 
sed the bill. 

The first point raised in argument here which 
requires our attention is that, whether the court 
below was right or wrong in its decision of the 
case on its merits, the bill must still be dismissed 
for want of equity, on the ground that there is 
ample remedy at law by a motion to the court to 
compel the marshal to release his levy on the 
stock, because not liable to be sold on the execu- 
tion. It will be observed that no such objection 
was made to the bill in the court below, and al- 
though one of the defendants filed a general de- 
murrer to the bill which might have raised it, he 
afterwards withdrew his demurrer, and joined in 
the pleaon which the case was decided. This 
plea was a defense on the merits of the case, and 
was to be held good or bad on precisely the same 
principles whether pleaded toa declaration at 
law ora billin chancery. We should under such 
circumstances have great hesitation to permit the 
party who had, by tendering this issue, waived 
the question of the special jurisdiction of the 





court in equity, to raise that point for the first 
time in this court on appeal. 

We are of opinion, however, that the bill does 
show on its face a sufficient ground of equitable 
jurisdiction in the allegations found in the bill 
sustained by the provisions of the statute, which 
creates a trust in favor of the holders of the old 
water-works bonés of the city, and of other cred- 
itors of the city, which is not shown in any way 
to have been released or discharged. Notwith- 
standing, therefore, the opinion of this court in 
the case of Van Norden y. Morton, 99 U.S. 
378, that inthe ordinary case of a wrongful levy 
of an execution on property not subject to be 
seized under it, the proper remedy is by motion 
to the court to have the levy discharged, we think 
there is in this bill other sufficient grounds for 
the equitable jurisdiction of the court. 

The question to be decided on the merits is, 
shortly, this: [s a statute of a State legislature 
which, in the act authorizing a city to convert its 
ownership of a large and valuable property, held 
for the use of the public, such as this, into the 
shares of a joint stock corporation, declares 
that these shares shal] be exempt from judicial 
sale for the debts of the city, an impairment of 
the obligation of existing contracts within the 
meaning of the Constitution. The learned coun- 
sel, in the oral argument and in the brief, sub- 
stantially concedes that the water-works them - 
selves.in the hands of the city, were not liable to 
be sold for the debts of the city. And if no such 
concession were made, we thinkit quite clear that 
these works were of a character which, like the 
wharves owned by the city, of such public utility 
and necessity, that they were held in trust for the 
use of the citizens. In this respect they were the 
same as public parks and buildings, and were not 
liable to sale under execution for ordinary debts 
against the city. There is nothing in the nature 
of this legislation which directly impairs the ob- 
ligation of the city’s contract with the appellees. 
The courts recognized the binding force of those 
contracts by rendering judgments against the city 
after the passage of the act complained of, just as 
they would before, and thereis no pretense but 
that the moral or legal obligation of the city to 
pay those judgments remains undiminished. The 
force of the argument for holding the statute youd 
rests on certain decisions of this and other courts 
in regard to laws which attempted to exempt from 
the liability to seizure under execution property 
which, at the time the contract was made, was by 
law so liable to be seized and sold in enforcement 
of the contract. The cases of most importance 
so relied on are Green v. Biddle, 8 Wheat. 1; 
Bronson v. Kinzie, 1 How. 311; MeCracken y. 
Haywood, 2 How. 608. But these cases do not go 
so far as the argument in this case requires. In- 
deed, they fall far short of it. They simply hold 
that an act of the legislature, passed after a con- 
tract is made, which withdraws property then li- 
able to be seized and sold, in enforcement of that 
contract, from the power of the courts to seize 
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and sell it, impairs the obligation of the contract. 
But it has never been held, so far as we are ad- 
vised, that a statute dealing with property no: 
subject to sale for enforcement of the contract, 
ean not, in providing for a change of the form of 
the title by which the debtor holds it, continue 
the exemption from forced sale of that which rep- 
resents in the hands of the same owner the prop- 
erty soexempt. ‘That is the case before us. 

The water-works were not liable to execution 

for judgments against the city. The legislature 
intended to change the form of the city’s owner- 
ship of that property into that of shares of the 
capital stock of a company, of which it was at 
tirst to be sole owner. These shares represented 
the water-works of the city. They represented 
nothing else. The city owned the shares, and 
the-legislature continued this property, in the 
the kands of the city as shares of stock, the same 
exemption which belonged to the property rep- 
resented by these shares. In doing this, no right 
ef the creditors, at the time they made their con- 
tract or the passage of the act, was impaired. No 
property to which they then had a right to look 
for payment of their debt, or as 4 means of en- 
forcing their contract, has been withdrawn from 
‘the force of its obligation. They are placed by 
this law in no worse condition than they were be- 
fore. They were not obstructed or impaired in 
the exercise of any remedy which they had when 
the contract was made. Nothing subject to their 
debt—not by way of lien, for such debts created 
no lien—but subject to execution after it might 
be issued, was withdrawn from that subjection. 
The shares were evidence of title in property 
which had never been liable to execution, and the 
statute continued this exemption in the owner- 
ship of these shares so long as it remained in the 
eity. 

But it is said that a creditor has, by his con- 
tract, the same right to enforce its performance 
out of the property acquired after his debt is crea- 
ted as he had against that which the debtor owned 
when the contract was made. Ina general sense 
there can be no doubt of the truth of this propo- 
sition. But there are two answers to it in the 
present case. In the first place, the property in 
question is not other and different property from 
that held and owned by the city at the time of the 
contract, and which was then exempt from exe- 
cution. It has only changed the form and evi- 
dence of ownership. The shares represent in the 
hands of the city the same interest which it had 
before in the water-works. In the next place, the 
city was not situated, as regards this property, as 
a private person would be in the purchase and ac- 
quisition of ordinary property. The city could 
not have sold this property as the law stood. It 
could not have put it into a joint stock company 
without the aid of a new law. The legislature, in 
authorizing the change in the form of the owner- 
ship of the water-works, could, since it injured 
nobody and invaded no one’s rights, say, as to the 
city, whether it be called new property or not, 





that such ownership could continue exempt from 
execution. Asthe city was using no means in 
acquiring this stock whieh could have been ap- 
propriated under any circumstances to the pay- 
ment of the debts of appellees, the legislature 
impaired no obligation of the city in declaring 
the stock thus acquired exempt from liability for 
debts. 

We are of opinion, therefore, that the plea of 
defendants was bad; and the decree of the circuit 
court is, therefore, reversed, with directions to 
overrule the plea, and for such further proceed- 
ings as are not inconsistent with this opinion. 





EVIDENCE— LIMITS OF THE RULE THAT 
A PARTY MAY NOT IMPEACH HIS OWN 
WITNESS. 


WALLACH v. WYLIE. 


Supreme Court of Kansas, June, 1882. 


Where a party toa suit introduces in evidence the 
deposition of the other party, the party introducing 
the deposition is not bound by every statement made 
in the same, but may rely upon other statements con- 
tained in such deposition, and also introduce other 
evidence for the purpose of proving his case, although 
these other statements and this other evidence may 
tend to contradict and impeach some of the state- 
ments, made by the said party in his said deposition. 
The rule that a party shall not impeach his own wit- 
ness goes only to the extent that a party shall not in- 
troduce evidence for the mere purpose of impeaching 
one of his own witnesses, and it does not goto the 
extent that he may not introduce evidence to prove 
the facts of his case, although, incidentally, such ey- 
idence may impeach or contradict some of the state- 
ments made by one of his previous witnesses. 


VALENTINE, J., delivered the opinion of the 
court: 

This is an action of replevin, and the main 
question involved in the case is, whichfhad the 
prior right to the possession of the {property in 
controversy, Moses Wallach or William H. Wylie? 
The property originally belonged to Nathan Stet- 
ter, and Wallach claimed the possession of the 
same by virtue of a chattel mortgage executed to 
him by Max. N. Stetter, attorney in fact of Na- 
than Stetter; while Wylie claimed the prop- 
erty by virtue of several attachments which he, 
as sheriff of Atchison County, Kansas, had pre- 
viously levied upon the same. ‘These attach- 
ments had all been issued in actions brought by 
creditors of Nathan Stetter. The case was tried 
by the court below, without a jury, and the court 
found in favor of Wylie and against Wallach, and 
rendered judgment accordingly. 

1. The plaintiff in error, Wallach, claims, as a 
first ground of error, that some of the tindings of 


fact were not sustained by sufficient evidence.. 


In this, we think the plaintiff in error is mistaken. 
It is true that the direct evidence of Wallach and 
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of Max N. Stetter was in favor of Wallach; but 
there were a great number of circumstances con- 
nected with transactions involved in the case 
which were against Wallach’s theory of the case; 
and we think these circumstances were sufficient 
to overbalance and overturn the direct evi- 
dence of both Wallach and Max N. Stetter. We 
think, hotvever, that it is unnecessary to discuss 
the evidence, as no useful purpose could be sub- 
served thereby.’ Involved in this question of the 
sufficiency of the evidence, however, is a ques- 
tion of law, which we shall discuss as follows: 
Wylie introduced in evidence the deposition of 
Wallach, taken on behalf of Wylie; and the 
plaintiff in error, Wallach, now claims that 
Wylie was, and is, bound by everything that was 
testified to in such deposition by Wallach. This 
certainly is not the law, and such a thing never 
was the law. Itis true that when a party intro- 
duces a witness, he can not then impeach the 
general character or reputation of such witness 
for truth and veracity; and it is generally true 
that he can not show that the witness has made 
statements at other times and at other places con- 
tradictory to those which he testifies to. But 
neither of those cases is this case. Wylie did not 
attempt to impeach the general character or rep- 
utation of Wallach for truth and veracity, nor did 
he attempt to show that Wallach had made state- 
ments at other times and at other places contra- 
dicting the statements made by him in his depos- 
ition; although Wylie would certainly have had 
the right in the present case to show such contra- 
dictory statements, for the very good reason that 
Wallach himself was a party to this action. 
Wylie could have shown such contradictory state- 
ments, not for the purpose of impeaching Wal- 
lach, but as original evidence—original evidence 
of Wallach’s admissions. 

The principal fact in controversy in this ease 
was, whether the chattel mortgage executed to 
Wallach by Max N. Stetter, as the attorney in fact 
of Nathan Stetter, was executed for the purpose 
of hindering, delaying and defrauding the cred- 
itors of Nathan Stetter or not, and the deposition 
of Wallach was introduced by Wylie for the pur- 
pose of proying or tending to prove, that it was; 
and, of course, Wylie believed that it did prove, 
or tend to prove, that fact. It is true, that all 
the direct statements made by Wallach upon the 
subject, were to the effect that the mortgage was 
executed in good faith, and not for the purpose 
of hindering, delaying or defrauding the credit- 
ors of Nathan Stetter: but the deposition also 
contained many statements of facts and circum- 
stances which Wylie believed proved, or tended 
to prove, that the mertgage was not executed in 
good faith, but was executed for the purpose of 
defrauding the creditors of Nathan Stetter, and 
which statements of facts and circ amstances 
Wylie believed were sufficient to overturn and 
destrey all the direct statements of good faith 
made by Wallach, and prove the very reverse. 

Phe plaintiff in error, Wallach, seems to claim 





that Wylie is bound by the direct statements of 
Wallach, and that he can not use the facts and 
circumstances testified to by Wallach to overturn 
these direct statements. This claim is certainly 
erroneous. Supposing that these direct state- 
ments proved, or tended to prove, one thing; and 
that the detailed facts proved, or tended to prove, 
the reverse, and that the detailed facts were suf- 
ficient to overbalance and overturn the direct 
statements; then why should Wylie be bound by 
the direct statements, in preference to the de- 
tailed statements of the facts? Wylie certainly 
had aright to introduce in evidence the deposi- 
tion of Wallach as a whole, and to rely upon what 
it would prove or disprove as a whole, although, 
taking it as a whole, it would disprove some of 
the direct statements made by Wallach. A party 
never was concluded by the statements of any 
one of his witnesses. He always had the right to 
introduce other competent testimony to prove his 
case, although such testimony might contradict 
the statements of a previous witness, and might 
incidentally tend to impeach the testimony of 
such previous witness. 1 Greenl. on Ev., sec. 
443 to 444a; Wharton’s Evidence in Civil Cases, 
sec. 549, The rule that a party shall not impeach 
his own witness, goes only to the extent that 
a party shall not introduce evidence for the 
mere purpose of impeaching one of his own wit- 
nesses; and it does not go to the extent that he 
may not introduce evidence to prove his case, al- 
though incidentally such evidence may impeach 
or contradict one of his previous witnesses. Mr. 
Wharton says, in his work on Evidenee (see sec- 
tion just cited), that ‘tin this country while a 
party can not ordinarily discredit his own wit- 
nesses, his right to contradict such evidence is 
unquestioned.”’ Many of the detailed facts and 
statements which Wylie proved by Wallach’s de- 
position, couid not have been proved by any other 
witness; and hence there was a strong and una- 
voidable necessity for Wylie to make Wallach one 
of his own witnesses; but, in so doing, he did not 
place himself in the helpless condition of being 
ruthlessly and inexorably bound by all the state- 
ments made by Wallach in Wallach’s own favor 

He still had the right to introduce other testi- 
mony, the testimony of Wallach himself, and of 
other witnesses, 1f they could be found, to prove 
that the facts of the case were not such as Wallach 
stated them to be in his general statements. 

2. The plaintiff in error, Wallach, also claims 
that the court below erred in admitting certain 
evidence of Henry Friend and others, tending to 
show transactions had between Stetter and others 
after the execution of the chattel mortgage to 
Wallach, and wholly unconnected with the execu- 
tion of such chattel mortgage. Now, the law up- 
on this subject is just as it is claimed to be by the 
plaintiff in error; but such law has no application 
to this case. The transactions had after the exe- 
cution of the chattel mortgage were not separate 
and independent transactions, but were parts and 
portions along with the execution of said chattel 
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mortgage of one general scheme, plan and ar- 


rangement had between Wallach and Max N. 
Stetter, who was Wallach’s son-in-law, to dispose 
of the property of Nathan Stetter, so as to hinder, 
delay and defraud the creditors of Nathan Stetter. 
This is the theory upon which Wylie and the at- 
taching creditors introduced the evidence; and 
we think the evidence in the case sustains such 
theory, and that the evidence objected to was 
competent. The chattel mortgage was executed 
on Saturday, December 20, 1879, in conjunction 
with otler transactions had at the same time at 
Atchison, Kansas, all appearing to be fraudulent; 
and immediately thereafter, Wallach and Max N. 
Stetter went to Emporia, Kansas; and on Sunday, 
December 21, 1879, Max N. Stetter, the attorney 
in fact of Nathan Stetter, in conjunction with his 


father-in-law, Wallach, sold and transferred two , 


stocks of goods belonging to Nathan Stetter, one 
situated at Emporia, Kansas, and the other at 
Newton, Kansas. In connection with this case, 
and with reference to the same transactions, see 
Keith v. Stetter, 25 Kan. 100; Moon v. Helfer, 25 
Kan. 139; Simon v. Stetter, 25 Kan. 155. These 
transactions at Emporia were unquestionably 
fraudulent, and were part ard portion of the 
general plan and arrangement previously entered 
into between Wallach and Max N.Stetter to hin- 
der, delay and defraud the creditors of Nathan 
Stetter, of which the execution of the chattel 
mortgage of the day before was another part and 
portion of the same general plan and arrange- 
ment. The evidence of the transactions at Em- 
poria is the evidence of which the plaintiff in 
error, Wallach, complains. But we think it was 
competent as a part of a general whole, of which 
the exeeution of the mortgage was another part 
of the same general whole. The transactions at 
Emporia were not unconnected with Wallach, or 
with the execution of his chattel mortgage; but 
were simply additional transactions in carrying 
out the same general design and purpose, and 
Wallach was probably the brains and soul of all 
of them. 

3. The chattel mortgage executed by Max N. 
Stetter to Wallach purported to secure the sum of 
$7,920 of indebtedness due from Nathan Stetter 
to Wallach. The court below found that the sum 
of $3,000 of this amount was bona Jide indebted- 
ness, and that the sum of $4,920 thereof was 
fraudulent, and was merely a pretended indebt- 
edness, without any basis therefor. And then the 
court held, as a conclusion of law, that as a por- 


‘tion of the indebtedness pretended to be secured 


by the chattel mortgage, and the larger porfion 
thereof was fraudulent, it rendered the whole 
mortgage utterly void and of no effect; and of this 
conclusion vf law the plaintiff in error, Wallach, 
now complains. We think,however, that this con- 
clusion of law is correct. The statutes of this 
State provide that every transfer of property, 
made ‘with the intent to hinder, delay or de- 
fraud creditors, * * * * shall be deemed ut- 
terly void and of no effect’? (Comp. Laws of 1879, 





page 464, sec. 2); and this chattel mortgage was 
unquestionably executed with just such an in- 
tent, and for just such a purpose. Mr. Jones, in 
his work on Chattel Mortgages, sec. 339, says that 
‘san overstatement of the amount secured, made 
with the fraudulent intent to hinder, delay and 
defraud the mortgagor’s creditors, renders the 
mortgage void; and further, he says (sec. 350), 
that “if a mortgage be veid because of an inten- 
tion participated in by both parties to delay, hin- 
der and defraud the mortgagor's creditors, it is 
fraudulent in toto, and can not be supported to 
any extent as against such creditors; it can not 
be supported to the extent of an actual debt cov- 
ered by such mortgage.”’ And he also says, in 
the same section: **A mortgage which contra- 
venes the insolvent laws as to some portion of the 
debt secured is wholly void.’? See authorities 
cited by Mr. Jones; and, also, authorities cited in 
counsel’s brief. 

4. The plaintiff in error, Wallach, also claims 
that the court below erred in this case, in render- 
dering judgment in favor of Wylie and against 
Wallach, because the attaching creditors in the 
other suits took personal judgments in their favor 
against Nathan Stetter without any order with 
reference to the attached property. ‘There was no 
error in this. All the attached property had been 
previously sold, and the proceeds thereof were 
then held subject to the further order of the 
court; and all this had been done by the express 
order, direction and permission of the court. 
Hence, there was no necessity at the time the 
court rendered the several judgments in the at- 
tachment cases, to make any further orders for 
the disposition of the attached property. ‘There 
was really nothing to dispose of, except the pro- 
ceeds of the property. When this suit and all the 
attachment suits are finally determined, the court 
may make a general order disposing of the pro- 
ceeds of the attached property as shall be just and 
proper. 

The judgment of the court below will be af- 
firmed. 

All the justices concurring. 





CONTRACT—DURESS PER MINAS—FRAUD 
—UNDUE INFLUENCE. 





JORDAN v. ELLIOTT. 





Supreme Court of Pennsylvania, April 10, 1882. 


Where a party seeks to be relieved from the obliga- 
tion of a contract on the ground of duress per mines, 
regard will be had to age, sex and condition of life, 
and if the threats employed were such as were calecu- 
lated to deprive one individually of his freedom of 
will, he will be relieved from liability, even 
though they were not of such a character as would 
produce a like effect ona firm and courageous man. 
In such case, evidence is sometimes admissible to 
show that the person subjected to duress had heard 
that the person using the threats was of a violent dis- 
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position, for this may be a circumstance which among 
other things led to the execution of the contract. 


Error to the Common Pleas of Bradford Coun- 
ty. 

Feigned issue. wherein Thomas R. Jordan and 
Sarah Jordan, his wife, in right of said wife, were 
plaintiffs, and Olive Fox Elliott, defendant, to 
determine whether a certain judgment note given 
by defendant had been obtained by fraud or by 
duress per minas. 

On the trial, before CumMMIN, P. J., the follow- 
ing facts appeared: 

The defendant, Olive Fox Elliott, was a widow 
of about seventy-seven years. Her son, Edward 
TI. Elliott resided with her. Said Edward'l. Elli- 
ott applied from time to time to the plaintiff, Jor- 
dan, for loans of money. Jordan advanced the 
amounts asked for, taking as security a judgment 
note from Elliott, the amount of which, exclusive 
of interest, was $7,419.78. He also held in addi- 
tion to this note, a policy of insurance for $10,000 
on Eliiott’s life, which the latter had assigned to 
him as collateral security. 

Jordan desiring to obtain additional security 
for the debt, pressed Elliott from time to time 
therefor, and Elliott finally agreed to give hima 
new judgment note for the entire amount due, in 
which defendant was to join as surety. On May 
1, 1877, Jordan called at defendant’s house in or- 
der to see her son about this new note. While he 
was talking to the son, defendant entered the 
room. As to what followed, defendant testified 
substantially as follows: 

As she came into the room she saw Jordan 
pacing up and down, and heard him say, ‘‘Per- 
haps this bitter cup may pass.”’ She asked him to 
sit down, but he declined, and continued to walk 
to and fro gesticulating wildly. Elliott asked 
him repeatedly not to trouble the defendant, but 
to these requests Jordan paid no attention, and in 
avery fierce and excited manner continued to 
talk of the amount due him. 

Defendant became very much alarmed at this 
conduct, and began, together with several other 
women in the room, tv cry. Jordan then pro- 
posed to. her to give him a judgment note for the 
whole amount due. This proposition she at first 
declined, begging Jordan to postpone the matter 
for a day, as she was not in a fit condition to 
transact business. Elliott also interposed at this 
point, entreating Jordan not to trouble defendant. 
Jordan, however, thrust his clenched fist in Elli- 
ott’s face, commanding him to be quiet, and turn- 
ing to the defendant, said: ‘By the Eternal, if 
this thing is not settled to-day, I have my lawful 
remedy, and [ will put your son in jail before 
night.’’ This speech defendant construed to be a 
threat that Jordan would institute criminal pro- 
ceedings against her son. And, being thorough- 
1y frightened, she finally agreed to sign whatever 
Jordan should tender her. He, ‘thereupon, wrote 
out on the spot the following judgment note: 





** $7,419.78. TOWANDA, Pa., May 1, 1877. 

After death, tor value received, I promise to 
pay Mrs. Sarah Jordan, or bearer, Seven Thou- 
sand Four hundred and Nineteen Dollars and 
Seventy-Eight Cents, with interest, without stay 
of execution, and I hereby authorize any prothon- 
atory or attorney of any court of record, to appear 
and confess judgment for the above sum with 
costs, and waive the benefit of all laws exempting 
property from levy and sale on execution, and 
the right of inquisition on real estate. With in- 
terest from 14th of February, 1877, it being under- 
stood this note is not to be entered unless others 
are going to be.” 

Defendant signed it, but in her agitation, wrote 
her maiden name instead of her married one, a 
mistake which she testified she had never before 
made, and which was, at Jordan’s request, imme- 
diately rectified. Jordan then withdrew, but the 
next day called again, and was let in at the door 
by defendant. Being alarmed at his coming, she 
asked him to go away. He replied that he only 
wanted to leave some papers which belonged to 
her, and, accordingly, produced Elliott’s judg- 
ment note and the policy of insurance on Elliott’s 
life, which he had assigned to her. He then ten- 
tered to her the following receipt which he de- 
sired her to sign: 

**Received, Towanda, Pa., May 1, 1877, of Thom- 
as R. Jordan, a certain judgment note, dated 2d 
month, 14th day, 1877, for $7,419.78, due at forty- 
five days to the order of Thomas R. Jordan, and 
signed E. T. Elliott. Also a certain policy No. 
51,958 in the Connecticut Mutual Life Insurance 
Co., of Hartford, Conn., for $10,000, on the life of 
E. T. Elliott, which said policy was assigned by 
E. T. Elliott to Thomas R. Jordan, as a collateral 
security fur a loan of moneys, and by the said 
Jordan to me the aforesaid securities being this 
day assigned, sold and surrendered to me for 
which I have executed and delivered to Mrs. Sa- 
rah Jordan my own judgment note dated May 1, 
1877, for $7,419.78 with interest from 14th of Feb., 
1877, and due after my death. [Which last said 
note contained a stipulation that it is not to be 
entered unless others are going to be. Now I 
hereby waive said stipulation and consent and 
agree that judgment may be entered on my said 
note at any time at the option of the holder there- 
of.]”’ 

Defendant at first declined to sign this paper, 
but, at length, consented to do so, upon Jordan’s 
assuring her that it was a mere receipt for the 
papers which he had delivered to her. She did 
not read the paper, nor was she aware of the con- 
tents ‘hereof. As soon as the receipt was signed, 
Jordan threw the old judgment note of Elliott in 
the fire, and immediately afterwards quitted the 
house. 

Defendant’s account of what transpired upon 
both of the occasions when Jordan was at her 
house was corroborated by several witnesses who 
were preseni. Jordan, being examined, denied 
the truth of many of defendant’s allegations, and 
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admitted the truth of others, but stated that he 
had used no undue influence to induce the de- 
fendant to sign the note or the receipt, and that 
she was perfectly cognizant of the contents of 
both those papers before she signed them. 

The note was entered up with the accompany- 
ing receipt on May 2, 1877. On May 7, 1877, on 
affidavit of defendant, the court granted a rule 
to show cause wny the judgment should not be 
opened. 

Depositions having been taken, this rule was 
made absolute, and the present feigned issue sub- 
sequently awarded. 

Upon her examination in chief, on her own 
behalf, defendant was asked, inter alia, the fol- 
lowing question: ‘‘Had you at the time of Jor- 
dan’s visit heard anything about his reputation as 
a man of violence?’ Objected to by plaintiffs. 
Objection overruled. Question allowed. Excep- 
tion. Defendant then replied, *‘I have always 
heard that he was a violent man, but never saw 
anything of it personally until that day.” 

Plaintiffs presented, inter alia, the following 
points: 1. The signature of the defendant to the 
note, and stipulation for immediate judgment be- 
ing admitted, the burden of proof of want of 
consideration is upon the defendant: and unless 
she has satisfied the jury of such want of con- 
sideration by clear and satisfactory evidence, 
their verdict on this point should be for the 
plaintiff. Answer. We affirm the point. The 
law is correctly stated init. The burden of proof 
is upon the defendant, Mrs. Elliott, if she seeks 
to set aside this judgment note for want of con- 
sideration, the burden is upon her to show this 
want of consideration by clear and satisfactory 
proof. When a par:y signs a paper, the presump- 
tion is that they understand what they are doing, 
and the law holds them to it. And if they seek to 
set it aside, the burden is upor them to show the 
want of consideration, or for whatever other cause 
they may seek to set it aside. 

3. The claim of duress, or that the note was 
signed under compulsion, is one easily set up by 
a person desiring to get rid of an honest trans- 
action, and when it rests upon the unsupported 
testimony of a defendant, should have little 
weight with ajury. Answer. This point we af- 
firm as a general proposition, but what weight is 
to be giveu to the evidence is for the jury, and it 
is not for us to say whether it should be little or 
much. But where a party seeks to set aside a pa- 
per for the causes alleged in this point, and there 
is no other proof in the case than the testimony 
of the party seeking to set it aside, it would not 
be sufficient of itself, as we think, to set aside a 
paper of that kind. The cffect of the evidence, 
and what would satisfy your mind as sufficient, of 
course is for you and not for us, and you will de- 
termine what is sufficient to set aside such a pa- 
per. But when we say that the unsupported tes- 
timony of the party would not be sufficient to set 
aside a paper, you are to understand that we do 
not take that question from you.. It is for you to 





say what is sufficient to set aside a paper of this 
kind. We do not determine the question for you. 
lt is not for us to say what would be sufficient to 
set it aside. There might be circumstances which 
would justify the setting it aside, and the question 
of the evidence and of the effect of it is for you 
and not for us. 

The plaintiffs also presented a number of points, 
to the effect that there was no such evidence of 
such fraud or duress, per minas, as would suffice 
to invalidate the judgment. All of these points 
the court refused. 

The court charged, inter alia, as follows: 

‘There is no question that the note was signed 
by Mrs. Elliott on the first day of May; the sig- 
nature is not denied; but it is alleged that the note 
was obtained from her by false representations, 
or by threats, or duress, and that she did not have 
the control of her will at the time she signed the 
note; that there was such restraint put upon her 
by what was said by Mr. Jordan, and what was 
done there, and the manner in which he did it; 
that she was put into such a state of terror and 
fear that she was not competent to act for herself; 
and that really what she did was the will of the 
person making the threats, and not her own will. 
This is really the important part of this issue. It 
will be for you to consider all that occurred on 
that day. You will notice who was present, what 
was said, and how it was said, and what was done, 


_and the circumstances under which these things 


were done. It will be also your duty to consider 
the writing that was executed that day, and the 
signature upon it; the terms of the paper itself, 
and what effect it was to have upon the person or 
property of the person signing it, and what effect 
it was to have on her enjoyment of her property. 

“Tt will be also your duty to consider the situa- 
tion of the parties, and what Mr. Jordan went 
there for, and how -he was prepared in advance 
for obtaining the sigaature which he desired. 

“It will be your duty to consider the age and 
sex of the parties to this transaction, and all the 
circumstances surrounding the procurement of 
this signature. Now, it was perfectly competent 
for Mrs. Elliott, if she desired to do so, to have 
given her note and to have signed this paper 
waiving the stipulation which was contained 
in the note, in consideration of the taking up 
of the notes which her son was liable for to 
Mr. Jordan. She had a right to do that, and 
if she did it in the exercise of her own will, 
she is bound by it, just as any other person would 
be bound, and the transaction in itself is not un- 
lawful. Itisa lawful transaction, and the only 
questions for you to decide are the questions 
raised by this issue—whether she was induced to 
sign this note by false representations, such as we 
shall hereafter explain to you in the points sub- 
mitted, or whether she did it under the pressure 
of threats and violence which deprived her of the 
exercise of her own will. If she did it in that 
way, then it was not her contract, and she would 
not be bound by it. * * * * You will also 
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consider what took place upon the occasion of 
Mr. Jordan’s second visit as having a bearing on 
this question.” 

Verdict and judgmentfor defendant. Plaintiffs 
thereupon took this writ, assigning for error, inter 
alia, the admission in evidence of defendant's tes- 
timony as to her having been told that plaintiff, 
Jordan, was a Violent man, and the answers to 
plaintiff’s various points. 


W. H. Jessup and Henry Streeter, for plaintiff In 
error; D. A. Overton, for defendant in error. 


GORDON, J., delivered the opinion of the court: 

On the first of May, 1877, Mrs. Olive Elliott, a 
widow, aged seventy-seven years, executed to 
Mrs. Sarah Jordan, wife of Thomas R. Jordan, a 
judgment note (not under seal), in the sum of 
$7,419.78, payable ‘“‘after death.’’ The alleged 
consideration for this note appears in a paper 
purporting to be Mrs. Elliott’s receipt, bearing the 
same date as that of the note, but, in fact, execu- 
ted the day after—that is to say, the delivery to 
Mrs. Eliiott of a note of her son, E. T. Elliott, to 
Thomas R. Jordan, in the same amount as the 
obligation above stated, and the assignment of a 
policy on the life of E. T. Elliott, in the sum of 
$10,000, and which, it seems, Jordan held as col- 
lateral security. The note thus obtained from 
Mrs. Elliott was filed, and judgment confessed 
thereon the next day after its execution, and 
within five days thereafter application was made 
to open it, in order to permit a defense on the 
ground of duress and fraud, and on the sixth of 
the following May the rule was made absolute 
and a feigned issue directed. 

The substantial question of this case is, whether 
there was such evidence of duress or fraud in the 
execution of the note as justified its submission to 
the jury. The court below thought there was, 
and submitted it accordingly. In this we think 
there was no error. The circumstances which 
surrounded the old lady, and which induced, or 
rather compelled, her to execute the paper in 
controversy, were of an extraordinarily rough, 
impudent and fraudulent character. 

As first executed, it was without consideration. 
The arrangement between Jordan and E. T. Elli- 
ott was that the latter was to renew a former 
note, with his mother as surety, but instead of 
this, and in face of the opposition of the son, a 
note executed by the mother alone was taken. 
Practically, this made little or no difference, for, 
so far as we can gather from the evidence, E. T. 
Elliott was insolvent; legally, however, it made 
the difference between some consideration and 
no consideration. As the matter then stood, 
there was simply the assumption by Mrs. Elliott 
of the debt of her son without any consideration 
whatever. 

The receipt, already referred to, supplies this 
defect by setting forth the assignment to the de- 
fendant of her son’s note and the collateral life 
policy. But this transaction has an exceedingly 
suspicious appearance. It was evidently an after 





thought, and designed to meet the omission of 
the day before. 

This conclusion is strengthened by the false 
date which seems to have been intended to make 
the note and receipt appear as contemporaneous 
acts. When these facts are considered, together 
with the circumstances under which it was ob- 
tained, we can not but regard the whole affair as 
one of gross fraud and 1.aposition. 

It was drawn by himself; he put it into what 
suited himself, not only without her consent, but 
in spite of her protest that she wanted nothing 
from him but his absence from her house, and on 
his determined persistence, anxious only to be rid 
of the person of a man whom she most justly hated 
and feared, at the same time refusing to receive 
either the note or the policy, she put her name to 
what he had written. What a mere mockery of 
justice to call this paper the agreement of Mrs. 
Elliott! 

The transaction of the preceding day,which pro- 
duced the note in question, was both scandalous 
and violent. Jordan’s sudden appearance in the 
hall of Mrs. Elliott’s house; his tragic exclamation 
as though in soliloquy,**Perhaps this bitter cup 
may pass,’’ when in the sitting room,his rapid pac- 
ing back and forth with fierce gesticulation. When 
pressed by the old lady to leave until the next 
day, that she was at that time not fit to do any- 
thing, he answered by lifting up his hand and in- 
voking the God of heaven to bear him witness 
that he would have the matter settled, or forth- 
with prosecute her son, All these things were 
well calculated to fill her with great fear, and the 
more so, as she had heard that this man was one 
of great violence, and had threatened to shoot her 
son. But the fear thus produced was naturally 
much aggravated by Jordan thrusting his fist in 
Edward’s face, and ordering him to keep quiet, 
when he attempted to interfere; for it thus be- 
came evident that Edward, instead of being able 
to protect his mother, lacked the power or cour- 
age to protect even himself. ‘Then, when this 
Edward, the son, began to tell Jordan how he 
might have defeated his collateral by taking his 
own life, the climax was reached; then it was 
“the girls began to weep and cry,’ and the old 
lady now ready, as she says, through terror and 
alarm to do anything to put an end to this, as it 
appeared to her, frightful scene, signed the note. 
Even in this act there occurred a circumstance 
which shows the confusion of her mind, for she 
signed her maiden name, a thing which, on ob- ~ 
serving, she declared she had never done before 
since her marriage. This mistake was promptly 
corrected on Jordan’s order to add the name “‘El- 
liott,’’ and thus we have the signature ‘Olive Fox 
Elliott.” 

Jordan, having now accomplished his object, 
departs, but only, as we have seen, to reappear 
the next day, in order to correct by Mrs. Elliott’s 
hand what he had neglected to accomplish the 
day before, and to force upon her a valueless 
consideration, which she refused to accept. 
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Now we are free to admit that, to a man of 
ordinary courage, this fuss and fume of Jordan 
might have been regarded as a mere farce, and 
would probably have been productive of a conse- 
quence no more serious than a summary and un- 
ceremonious ejectment of the intruder from the 
premises. But to this old lady, helpless as she 
was, and unprepared either to encounter or deal 
with such sham heroics, the matter was altogether 
different, and the jury were justified in believing 
that she was much frightened, and that her will 
was so controlled thereby that the obligation 
which she signed was not her free and voluntary 
act. 

We are aware that neither under the rule of the 
civil nor common law, as formerly expressed, 
would there be sufficient to release Mrs. El- 
liott from her contract. For, according to Black- 
stone, the threats to produce suth an effect must 
be of such a character as to induce a well grounded 
fear in the mind of a firm and courageous man 
ot the loss of life or limb; and the rule of the civ- 
illaw was of like import; the fear must be of 
that kind which would influence a man of the 
greatest constancy, ‘“‘metus non vani hominis, sed 
qui in homine constantissimo cadat.’’ As we have 
already said, the fantastic heroics of Jordan 


* would not have been suflicient to induce a cour- 


ageous man to do that which he was not disposed ; 
hence, if this fule is to be applied to the case in 
hand, the defense is insufficient. But, fortunate- 
ly for the weak and timid, courts are no longer 
governed by this harsh and inequitable doctrine, 
which seems to have considered only a very vig- 
orous and athletic manhood, overlooking entirely 
women and men of weak nerves. Pothier regards 
this rule as too rigid, and approves the better doc- 
trine, that regard must be had to the age, sex and 
condition of the parties. Since that fear, which 
would be insufficient to influence a man in 
the prime of life and of military character, might 
be deemed sufficient to avoid the contract of a 
woman or man in the decline of life. Evans’ 
Poth. on Oblig. I. 18. And we think the opinion 
of Mr. Evans expressses the doctrine which is now 


‘approved by the judicial mind, both of this 


country and of England, that is, that any contract 
produced by actual intimidation, ought to held 
void, whether, as arising from a result of merely 
personal infirmity, or from circumstances which 
might produce a like effect upon persons of 
ordinary firmness. Parsons, in his work on 
Contracts (Book I., p. 395), considers the rule 
now to be, that where the threat, whether of mis- 
chief to the person, property or reputation, is 
such as to destroy the threatened party’s freedom 
of will, the law will not enforce a contract 
executed under such athreat. This view of the 
law has strong support in the case of Williams v. 
Bayley, H. L. Ca.,1 L. BR. 200. A son had ob- 
tained money from a bank on forged indorse- 
ments; on discovery, the bank officers insisted 
on a settlement. to which the father should be a 
party. He, knowing the fact of the forgeries by 





his son, though there was no direct threat of 
prosecution, yet, under this pressure, execnted 
an agreement to mortgage his property, and the 
notes with the forged indorsements were delivered 
tohim. Held, the agreement was invalid. Lord 
Westbury, in his opinion, holding that there were 
two reasons for refusing to enforce it: 1. That 


‘the defendant was not in the execution thereof a 


free and voluntary agent. 2. That the contract 
wasillegal. In support of the first of these rea- 
sons, he says, among other things, that the power 
of properly considering whether he ought or 
ought not thus to bind himself; whether it is 
prudent so to do or not, is altogether taken away 
from a father who is brought into the situation of 
either refusing and leaving his son in a perilous 
situation, or of taking upon himself the amount 
of the obligation. 

How aptly those authorities bear on the ease in 
hand I need not say, for auy one who reads the 
evidence will at once see that Mrs. Elliott was 
so thoroughly overcome by fear, produced by the 
conduct of the plaintiff, that in the execution of 
the note in suit, she was anything but a free and 
voluntary agent. Her sole object was to free her- 
self on any terms from the presence of her im- 
pudent persecutor, and to rescue herson from 
prosecution. Had this man insiduously gained 
tie confidence of this old lady, and by his lies in- 
duced the signing of this obligation, as in Hun 
v. Moore, 2 Barr, 105, it would, without doubt or 
hesitation, have been regarded as fraudulent and 
void, but how much less fraudulent is that con- 
duct, which produces the same result through 
fear? It may, indeed, be the fear of a weak 
mind, but I can not see how that helps the mat- 
ter; to the generous mind it is rather an aggrava- 
tion. It is the weak that is the most easily im- 
posed upon; hence, the weak, in an especial man- 
ner need our protection. 

In this, the main branch of this case. we dis- 
cover no error in the rulings of the court below. 
The third exception complains of the allowance of 
the question to, and the answer of, the defendant 
as to what she had heard of the plaintiff's reputa- 
tion for violence. This was altogether proper, 
not indeed, as proof of character, for that was 
notin question; but as a circumstance affecting 
the defendant; as showing her conviction thet 
she was dealing with a dangerous man, whese 
will it would not besafe to resist. Again, in the 
4th specification, complaint is made that the 
court submitted the note to the jury for construe- 
tion, or rather, perhaps, as to the effect wnich it 
would have as evidence. But it did nothing of 
the kind. The language of the learned judge, 
which in this assignment is specially emphasized, 
is this: “It is for you to say what is sufficient te 
set aside a paper of this kind. We do not deter- 
mine this question for you. It is not for us to say 
what would be sufficient to set it aside. There 
might be circumstances which would justify the 
setting it aside, and the question of the evidence 
and the effect of it are for you and not for we.” 
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‘We would have to regard that jury as extremely 
stupid that did not understand that the judge 
was here talking about the weight of evidence, 
and what would or would not be sufficient te ov- 
ercome the prima facies of the paper itself, and 
the whole answer, when taken together, 
makes this sufficiently plain. Previously, in 
answer to the plaintiff’s first point, the court 
had carefully instructed the jury as to the legal 
force of this paper; that the burden of proof was 
thrown upon the defendant, and that, in the out- 
start, every presumption was against her. To 
this answer much force is given by that to the 
plaintiff's second point, where the court says: 

“This point we aftirm. Where a written instru- 
ment is suught to be set aside for fraud or impo- 
‘sition, the proof which will justify a jury in 
setting it aside, must be clear and satisfactory, 
and it must be precise and indubitable.’* With 
instructions so careful as these, the jury could not 
have been misled by the language compiained of, 
which, at best, is only ambiguous. 

We discover nothing in the remaining excep- 
tions which hag not been covered by what has 
been already said. 

The judgment is aflirmed. 
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1, ADMIRALTY— COLLISION — ELEMENTS OF Dam- 

AGES—INSURANCE. 

1. Upou a libel in admiralty for a collision, the libel- 
ant may be allowed damages for the loss of the 
use of his vessel while laid up to repair the in- 
juries thereby suffered; and if at the time of the 
collision she was in no need of repait,and was en- 
gaged in and peculiarly fitted for a particular bu- 
siness, and her charter value can not be otherwise 
satisfactorily aseertained, the average of the net 
profits of hertrips for the season may be adopted 
as the measure of the allowance. 2. A vessel 
being insured on two-thirds of her valuation by 
valued policies, by which, in case the insurers 
should pay any loss, the assured agreed to assign 
to them all right to recover satisfaction from any 
other person, or to prosecute therefor at the charge 
and for account of the insurer if requested, and 
that they should be entitled to such proportion of 
the damages recovered as the amount insured bore 
to the valuation in the policies, the assured filed 
a libel in admiralty against another vessel for dam- 
ages suffered by a collision. The insurers paid 
the libellant two-thirds of that damage, and re- 
Jeased and assigned to the owners of the libelled 
vessel all their right in any damages growing out 
of the collision. It appearing that the collision 
was owing to the fault of both vessels, the libelant 
could recover only half of the damages sued for: 





Held, that one-third of the sum paid by the in- 
surers must be deducted fram the amount to be 
recovered. Steamboat Potomac v. Cannon, U. 
8S. S.C., May 8, 1882, 4 Morr. Trans., 839. 


2. ADMIRALTY — MARITIME INSURANCE — NEGLI- 

GENCE — JURISDICTION. 

A libel in personam for damages received by a per- 
son who had gone on board a vessel moored at a 
wharf for the purpose of ascertaining whether he 
had a consignment by such vessel; it being cus- 
tomary with the officers to allow parties to come 
on board for such purposes, and who had been 
injured by a bale of cotton being negligently al- 
lowed to fall on him, is a maritime tort, and eog- 
nizable inthe admiralty. Leathers v. Blessing, 
U.S. 8. C., May 8, 1882, 4 Morr. Trans., 777. 

3. CORPORATION—LEGALITY OF ACTION—EXPEDI- 

ENCY. 

Courts will not examine into the affairs of a eorpo- 
ration to determine the expediency o* its action, 
or the motives for it, when the action itself is le- 
gal. Oglesby v. Attrill, U. 8.8. C.., May 8,1882, 
4 Morr. Trans., 921. 


4. COURT-MARTIAL — JURISDICTION IN TIME OF 

PEACE—ARTICLES OF WAR. 

1. Under the sixty-second article of war a court- 
martial, even in times of peace, has jurisdiction 
to try a soldier f-r an assault with intent to killa 
prisoner confined in a jail over which he was at 
the time standing guard, such a crime being 
clearly to the prejudice of good order and military 
discipline. 2. The fifty-eighth and fifty-ninth ar- 
ticles of war do not apply to such a case, it being 
in time of peace, and the application for the sur- 
render of the offender to the civil authorities, 
mentioned in the fifty-ninth articie, not having 
been made. 3. The ninety-seventh article of war 
merely prohibits the court from sentencing toim- 
prisonment in the penitentiary in cases where, if 
the trial had been for the same actin the civil 
courts, that could not be done, but does not pro- 
hibit a court-martial from punishing ‘‘conduct to 
the prejudice of good order and military disci- 
pline’’ by confinement in the penitentiary, nor 
from superadding the punishment of forfeiture of 
pay and dishonorable discharge. Ex parte Mason, 
U.S. S.C., May, 8. 1882, 4 Morr. Trans., 820. 


5. CRIMINAL LaW—EVIDENCE—HOMICIDE. 

A witness for the prosecution, who had testified that 
she lived next door to the house where defendant 
and deceased had lived together as hushand and 
wife until the time of the .homicide, was asked: 
‘*About a month before her death did deceased 
come to your house and stay all night, and, if so, 
state why she came there, and under what cir- 
cumstances?’’ Objection was made by defend- 
ant’s counsel that the question was irrelevant, in- 
competent and immaterial; but upon the district 
attorney stating to the court that the object cf the 
question was to show the acts and words of the 
defendant on the occasion referred to in the ques- 
tion, and not elicit any statement or declaration 
of the deceased, the objection was overruled, and 
the witness answered: ‘*The deceased came to my 
house between one and two o’clock in the morn- 
ing, greatly excited, and stayed all night. When 
she came, 1 heard the defendant swearing, and 
breaking the doors, windows and things in his 
own house. This was going on for some time.’’ 
Motion was thea made to strike out the answer on 
the ground of irrelevancy, which was likewise 
denied. Held, exceptions to these rulings were 
nt well taken. The conduct of defendant toward 
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the woman with whom he had lived as his wife 
and for whose murder he was on trial, was not ir- 
relevant. Resulting, as it seems to haye done at 
time*, in quarrels and alienations between them 
of such a character as to drive the woman from 
her house, they were in themselves circumstances, 
in connection with the circumstances of the hom- 
icide, for the consideration of the jury. They 
tended to show the state of the defendant’s feel- 
ings towards the woman and his treatment of her, 
and, in some degree, to show a motive for taking 
her life. Where acts or words of a defendant in 
a criminal case tend in any degree to establish any 
fact in a series tending to the fact in dispute, they 
are not subject to the objection of irrelevancy. 
People v. Kenn, 8. C. Cal., August 21, 1882, 10 
Pac. Coast L. J., 17. 


6. DAMAGES — BREACH OF CONTRACT OF SALE— 

MEASURE OF DAMAGES. 

Ordinarily, in actions between vendee and vendor 
for breach of contract to deliver goods, the mea- 
sure of damages is the difference between the 
contract price and the market price at the time 
and place of delivery. But where the articles are 
purchased for shipment abroad, delivery to be 
made at the ship’s side, the rule is the difference 
between the market price of the merchandise con- 
tracted for and the prices realized uponasale at 
the place of destination, with costs and expenses. 
Consolidated Oii Co. v. Schlens, Md. Ct. App., 
April Term, 1882, 14 Rep., 309. 


7. EQUITY -EQUITARLE RELIEF—FAILURE OF JU- 

RISDICTION. 

1. Where a cause of action cognizable at law is en- 
tertained in equity on the ground of some equita- 
ble‘relief sought bythe bill, which, it turns out, 
can not, for defect of proof or other reason, be 
granted, the court is without jurisdiction to pro- 
ceed further, and should dismiss the bill and re- 
mit the cause to a court of Jaw. 2. Hence, where 
a suitin chancery was instituted to foreclose a 
mortgage securing certain notes, and the mort- 
gage turns out on the proofs to be void, the court 
has no jurisdiction to give a personal decree on 
the notes, and should dismiss the bill without 
prejudice. Mitchell v. Dowell, U.S. 8. C., May 
8, 1882, 4 Morr. Trans , 763. 


8. FEDERAL JURISDICTION — BRIDGING PUBLIC 

WATERS—FREE NAVIGATION. 

1. The court after reviewing congressional legisla- 
tion on the subject of bridging the public waters 
of the United States, and especially the act pass- 
ed May 3, 1869, authorizing the construction of 
the Newport and Cincinnati bridge, which con- 
tained a reservation of the right to withdraw as- 
sent in case the free navigation of the river shall 
be substantially and materially obstructed, decides 
that the United States are not liable for the cost 
imposed upon the bridge company by the alteru- 
tions made necessary by the subsequent act of 
March 3, 1871, the right toimpose such require- 
ments being a limitation which formed a part of 
the original grant. 2. And this is true notwith- 
standing any rights conferred upon the bridge 
company by State law, such rights being subject 
to the supreme power of Congress. 3. The ques- 
tion whether a bridge is such an ubstruction to 
navigation as to justify Congress in withdrawing 
a consent previously given to its erection is a 
question to be decided by Congress, and is not a 
judicial question forthe courts. 4. Although the 
franchise to erect a bridge is a species of property, 
yet from its origin its continued existence was de- 





pendent on the will of Congress, and it might be 
altered or abolished without making compensa- 
tion. Newpurt, etc. Bridge Co. v. United States, 
U.S. 8S. C., May 8, 1882, 4 Morr. Trans., 878. 

9. LIMITATIONS—COURT OF CLAIMS. 

The limitation of six years imposed by § 1069 of the 
Revised Statutes of the United States on bringing 
Suits in the court of claims applies to an action 
brought by a paymaster in the army to establish a 
right to relief for money stolen from him, where 
it appears that he had paid up the money and that 
the government had always refused to allow his 
claim; such a case being materially different from 
that of United States v. Clark, 96 U.S. 87. Unit- 
ed States v. Smith, U. S. 8S. C., May 8, 1882, 4 
Morr. Trans,, 808. 

10. MANDAMUS—TO COMPEL A COURT TO REMAND 

A CAUSE. 

Mandamus will not lie to compel an inferior court to 
remand a cause after it has once overruled a mo- 
tion to remand, even though the amount involved 
be not sufficient for an appeal. Ex parte Hoard, 
U.S. 8. C., May 8, 1882, 4 Morr. Trans., 800. 

11. MORTGAGE — APPARENT AMBIGUITY IN 

SCRIPTION. 

The description of the premises in a mortgage deed 
was by section, township and range only, and 
nothing was said of the county or State. Held, 
that although a patent ambiguity appeared, it was 
competent to show by parol that the mortgagor 
resided on the land, and that it was his property 
in order to identify it within the State, and that in 
the absence of evidence that he owned Jand with- 
out the State, the apparent ambiguity disap- 
peared. Chambers v. Ringstaff, 8. C. Ala., 14 
Rep. 304. 

12. MORTGAGE--SEIZURE AND SALE—LIEN OF SUB- 

SEQUENT MORTGAGES—LOUISIANA PRACTICE 

1. A seizure and sale by-virtue of executory process 
under a mortgage, according to Louisiana prac- 
tice, is not affected by the existence of subsequent 
mortgages the owners of which are not made par- 
ties, but vests the title in the purchaser at such 
sale, extinguishing the lien of the other mortgages 
and transferring it to the proceeds of sale. 2. An 
agreement by a mortgagee in advance of a sale to 
resell the property, in the event of his becoming 
the purchaser, to the wife of the mortgagor for 
an amount sufficient to pay the mortgage debt and 
costs, is not a fraud or injury to the other credit- 
ors of the mertgagor. 3. The failure to advertise 
the separation of the property of husband and 
wife, as required by article 2429 of the Louisiana 
Civil Code, does not render the judgment of sep- 
aration void. 4. The requirement that the judg- 
ment of separation shall be executed, imposed by 
section 2428 of the Louisiana Civil Code, applies 
only to cases where the judgment requires the 
transfer of property or payment of money, and 
not to cases where the object is merely to protect 
future earnings of the wife from the husband’s 
debts, and the only money decree is for costs; in 
which latter cases the exercise of the right is the 
only execution required. 5. The mere allegation 
of the embarrassed condition of the husband, or 
of his insolvency, is sufficient to support such a 
decree of separation of property under section 
2425 of the Louisiana Civil Code. 6. The fact that 
the husband consented to the fixing and trial of 
the case does not avoid the-decree of separation. 
7. The fact that the suit involved no money claim 
did not deprive the parish court of jurisdiction. 
Carite v. Trotot, U. §. 8S. C., May 8, 1882, 
Morr. Trans., 782. 
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18. MUNICIPAL BONDS~ MANDAMUS TO COLLECT 
JUDGMENT—ADMISSIBLE DEFENSES. 
1. Where coupons of questioned validity have been 


merged into judgment and a mandamus has been 
issued to enforce the payment of such judgment, 
no defenses can be set up against the mundamus 
which go to the validity of such coupons, their 
validity being conclusively established by such 
judgment. 2. Where a legislative act authorizes 
a county to issue coupon bonds, the power to tax 
in order to pay them neceSsarily results there- 
from, in the absence of a special limitation. 3. 
A limitation of one-half of one per cent. on the 
power to tax “to defray the expenses of the coun- 
ty’? is not such a special limitation. 4. A State 
law purporting to repeal the power of the county 
to levy taxes for the payment of its bonds is void. 
5. The defense that the bonds were not actually 
delivered till after the statute requiring registra- 
tion went into effect, can not be set up after judg- 
ment and against the mandamus. Ralls County 
v. United States ex rel., U. S. 8S. C., May 8, 1882, 
4 Morr. Trans., 871. 





14. MUNICIPAL CORPORATIONS — WHARVES AND 
W HARFAGE—CONSTITUTIONAL Law. 
1. A city ordinance imposing a rate of charge on 


vessels landing at wharves owned by the city, 
graded according to their tonnage, and also a pen- 
alty for landing any where else than at such 
wharves, is neither a tax in a general sense, nora 
tax on tonnage in the meaning of the Unlted States 
Constitution. 2. A city, if allowed by its charter, 
has a right to build such wharves and charge for 
their use, and also to prescribe where vessels 
shall land and discharge cargo; and the exercise 
of such right, if a regulation of commerce at all, 
is valid as long as Congress fails to make any pro- 
vision on the subject. 3. Although relief might 
be given against an oppressive abuse in the exer- 
cise of such right and in the rates of wharfage 
charged, yet the facts alleged in the case at bar do 
not prove that the rates in question are excessive. 
Cincinnati, etc. Pkt. Co. v. Callettsburg, U.S. 8. 
C., May 8, 1882, 4 Morr. Trans., 811. 


15. NEGOTIABLE PAPER—SIGNATURE OBTAINED BY 
FRAUD—INNOCENT HOLDER. 
Where one is induced to sign a note by fraudulent 


representations that it is another instrument (e. g. 
a receipt), negligence on his part will render the 
defense nugatory as against a bona Ade holder for 
value, before maturity. Mackey ». Peterson, 
8. C. Minn., July, 1882, 14 Rep., 313. 


16. PARTNERSHIP — SEIZURE OF FIRM PROPERTY 


FOR PRIVATE DEBT. 

The seizure and actual removal of specific chattels 
known to belong to a partnership, on an execai- 
tion against one partner for his private debt, and 
the exclusion of the firm from the possession of its 
property, constitute a trespass, for which the 
firm may maintain an action at law against the of- 
ficer. Sanborn Royce, 8S. Jud. Ct. Mass., May, 
1882, 14 Rep., 312. 


17. PATENT—AUTOMATIC DEVICE—NOVELTY. 


It appearing from the evidence that automatic de- 
vices for raising shelves attached to stove doors 
and closing them. and for producing simultane- 
ous operations according to the wants of the case, 
have long been known, Bussey’s patent No. 180, - 
001 fdr an automatic device of that character, if 
valid at all, is only valid for that special device, 
and is not infringed by patents which accomplish 
the same purpose with a different device. Bridge 





v. Excelsior Mfg. Co., U. 8. &. C., May 8, 
1882, 4 Morr. Trans., 768. 


18. PATENT — INTELLIGIBILITY OF SPECIFICATION 
—COMBINATION OF KNOWN DEVICES. 
1. A specification in letters patent is sufficiently 


clear and descriptive when expressed in terms in- 
telligible to a person skilled in the art to which the 
invention belongs, 2. Evidence is admissible to 
show the meaning of terms used in a patent, as 
well as the state of the art, forthe purpose of en- 
abling the court or jury to understand it. 3. If 
an improvement of a well known appendage to a 
toa machine is fully described in a specification, 
it is not necessary to show the ordinary modes of 
attaching the appendage to the machine; the pat- 
ent is to be read as if the machine and its append- 
age were present, orin the mind of the reader, 
and he a person skilled in the art. 4. Query: 
Whether the defense of insufficient description 
can be set up without alleging an intent to deceive 
the public? 5. A new combination of known de- 
vices, producing a new and useful result (as that 
of greatly increasing the effectiveness of a ma- 
chine), is evidence of invention, and may be the 
subject of a patent. ¢. Webster’s improvement 
in looms for weaving pile fabrics, which consisted 
in such a new combination of known devices as to 
give toa loom the capacity of weaving fifty yards 
of carpet a day, when before it could only weave 
forty, held to be patentable, and his patent for the 
same, dated August 27, 1872, sustained. 7. Of 
two original inventors, the first will be entitled to 
a patent unless the other puts the invention into 
public use more thantwo years before the appli- 
cation fora patent. 8, An invention relating to 
machinery may be exhibited as well in a drawing 
as in a model, so as to lay the foundation of a 
claim to priority, if sufficiently plain to enable 
those skilled in the art to understand it. 9%. 
Though the defense of prior invention ought to be 
set out inthe answer, yet if the omission to set 
it out is not objected to at the proper time in the 
court below, it «an not be objected to in this 
court. Webster Loom Co. v. Higgins, U. 8.8. 
C., May 8, 1882, 4 Morr. Trans., 846. 


19. PATENT—-MEAT CANNING—NOVELTY. 


1. Where the process of packing cooked meats had 
long been known, the mere change of the mode 
of cooking to one not before used is not patentable. 
2. The Wilson reissued patent No. 6,370 for can- 
ning cooked meats, eonstrued not to cover in its 
claims and specifications the Appert process, nor 
the process of cooking the meat to be canned by 
plunging it into water already heated to the boil- 
ing point; and the patent is void because all the 
elements included in it are old. 3. Reissued let- 
ters-patent No. 7,928 to John A. Wilson, for im- 
provements in metallic cans for containing cooked 
meats: J/eld, on the facts, to be void for want of 
novelty. Wilson Packing Co. v. Chicage Pack- 
ing, etc. Co., U.S. 8S. C., May 8, 1882, 4 Morr. 
Trans., 738. 


20. PATENT — REISSUE VOID As BROADER THAN 


ORIGINAL. 

1. The reissue on April 16, 1872, of the original pat- 
ent of May 19, 1857, of Asa Johnson for an im- 
proved method of fastening sheet metal on roofs, 
is broader than the original patent, and therefore 
void. 2. It appears from the evidence that the 
use of slotted plates and bolts to allow for the ef- 
fect of changes of temperature was known prior 
to the original patent. Johnson v. Flushing, ete. 
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R. Co., U.S. 8. ©., May 8, 1882, 4 Morr. Trans., 
981. 
21. REMOVAL OF CAUSES—FEDERAL JURISDICTION. 
A suit to recover possession of land and damages 
fer detention in which the real parties interested 
are citizens of the same State, and those defend- 
ants who are citizens of different States from the 
pleintiffs are liable for damages for detention only 
jointly with the other defendants, and liable, if at 
all, only in the event of the plaintiffs establishing 
their title against the other defendants, can not 


be removed by such non-resident defendants into . 


the Federal court under the act of March 3, 1875. 


Corbin ». Van Brunt, U. 8.S.C., May 8, 1882, 4— 


Morr. Trans., 818. 


22. Res ADJUDICATA — COMPROMISE UNDER THE 

Louisiana Law. 

A compromise of a pending suit, under Louisiana 
law, has, between the interested parties, the force 
of a thing adjudged, and can not be attacked col- 
laterally. Oglesby v. Attrill, U. 8.8. C., May 8, 
1882, 4 Morr. Trans., 921. 


23. WNITED STATES TREASURY — LIABILITY OF 
TREASURY AGENT—PAYMENT UNDER PROTEST OF 
CHARGES ON SEIZED COTTON. 

A New Orleans firm receives from a special treasury 
agent certain cotton seized under the act of March 
12, 1868, and at his request pays certain charges 
on it. Om a subsequent order the firm delivers up 
the cotton toa claimant of itand collects from him 
these charges, which are paid under protest. The 
claimant, before obtaining the cotton, gives a 
bond to save harmless the government and the 
treasury agents on account of the seizure and de- 
tention of the cotton and of any damages they 
might sustain by reason of such seizure. The 
elaimant sues the firm for the charges so paid and 
recovers them back. On suit by one of the firm 
against the treasury agent: Held, that as the 
firm had not notified the agent of the pendency of 
the suit, nor ealled him in to defend it, he was 
not liable unless he could not have successfully 
defended the suit brought by the claimant, and 
that the court having given a certificate of proba- 
able cause, the bond given by the claimant would 
have been a perfect protection to the officer, and 
there could have been no recovery against him. 
Flanders v. Seelye, U. 8S. 8S. C., May 8, 1882, 4 
Morr. Trans., 767. 


24. WILL—CONSTRUCTION—GIFT FOR LIFE—INTES- 

TACY AS TO REMAINDER. 

A testatrix, by her will, in which she appointed 
neither executor nor residuary legatee, bequeathed 
the whole of her property to her two sisters, ard, 
in case of the demise of either of them, to the sur- 
vivor ‘‘for her sole use and benefit during her or 
their natural lifetime.” Held, that the words only 
conveyed a life interest, and that the residue, 
therefore, had not been disposed of. Watson v. 
Watson, Eng. High Ct., Proh. Div. & Adm. Div., 
47L. T. R., 24. 








RECENT LEGAL LITERATURE. 





JENNISON’S CHANCERY PRACTICE. A Treatise 
on the aga and Practice of the Court of 
Chancery. Be a condensed Statement of 
the General Principles of Equity Pleading and 





Practice, and though referring specially to the 
Statutes of Michigan, yet adapted to any State 
where Equity Practice Prevails, and especially 
to the United States Courts. With an Appen- 
dix of Precedents, together with the State and 
Federal Equity Court Rules. In one Volume. 
By William Jennison. Detroit, 1882: Rich- 
mond, Backus & Co. 


This work is specially addressed to the needs of 
the Michigan practitioner, and is one of the at- 
tempts, not infrequent of late years, to deal with 
the questions of practice arising out of the admin- 
istration of the principles of equity jurisprudence 
in those States where it has been sought by stat- 
ute to abolish the distinctions between equity and 
the common law, and to blend the two jurisdic- 
tions into one court. Such a work must, to a 
certain extent, be both a rehash of the older 
treatises on Equity Practice and a digest of the 
more recent decisions of the particular State in 
question. The thoroughness and fidelity with 
which the author has explored the labors of the 
earlier writers, and the accuracy with which he 
has applied the late adjudications, are the proper 
tests of the merit of his labors. In the present 
instance, the work seems well and carefully done. 
The author frankly admits, in his preface, his ob- 
ligation to the standard text writers upon that 
topic, with a candor worthy of imitation. 








NOTES. 





——Our genial Brother Slayback, of this bar, 
has been making an address to the Bar Associa- 
tion of Colorado, at Denver, recently, in which he 
said one of the aptest things we have ever heard 
concerning the raison d'etre of such organizations. 
His words, as reported by the local press, were as 
follows: ‘“‘The rivalries and contentions of law- 
yers often give them the appearance of gladiators 
pitted against each other for the mere purpose of 


affording savage satisfaction to their spectators — 


by reason of the punishment and pain they inflict 
upon each other. To the zealous advocate alive 
to his client's interest and cause, this is a tempt- 
ing trap. But it is a fatal trap for the peace and 
the prosperity of the profession. There should 
be some influence hanging, ever over-hanging 
us, to remind us that our opponent in the argu- 
ment is personally a brother and a friend, whose 
sympathies and sufferings, labors and fellowship 
should not be sacrificed on the foul alter of false 
advantage. The Bar Association tends to refine 
the social pleasures and to soothe the angry im- 
pulses, and affords a sort of locus penitentiae for 
good fellows to make friends again after they 
have been temporarily angry with and estranged 
from each other. Its influence is at once eleva- 
ting and comforting, and those who stand aloof 
from such organizations are not full and well- 
rounded men, but are somewhere deficient,” 
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